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Criminal Docket 



THE UNITED STATES 

rs. 


For U. s.: Clayman 


for deft. TORRE* 


Robert Salzman 


\CAKLOS MARTINEZ,-'SAUL FONTAIISZ a/k /a "Guillermo 
—yrri be-Gomez", JUAN CUILLERMO !'S3A, JAIIS DOE a/tr/* j 300 W. 16lSt. :,Y 

-rlam j\ MICHAEL TORRE, ELGA GOMEZFT.T.gj REINER, 

^EVARISTO g UIUCMES.' ELBA QUEXWSS. 'WaELA AT.r,»RT^ 

V'GLORIA RODAS.riRIS MALDONADO. JOHN DOE .A/a^artoH. 

JAIME PALMA, MARY FAKERTY and ALVARO KEttNANOFZ. 


Perlrnutter-258 E* 



— Pefore MISHLSR, CH,J.- Case called- Defta 
—Quinon es present without counsel- Deft 3 a 
a plea of not eulltv nn hPhai r 


counsel for de fts Evarlsto Quinones and Elba Quinones _ 

^ tj - on for Ur it of Habeas Corp us Ad Prosequendum f i led (Mart Inez 
By MISHLER, CH J - Writ Issued, ret. Jan. 30, 1974 (MARTINEZ) 
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cccvtK’s rrr-n 

rWOCKCO!^* 

PUAiNTi.'-r 1 nrrr- 

000 

11“ 

h74 Before MISHLER, CH J - case called - deft REINER present without 


counsel -court to appoint counsel for the deft - deft 

arraigned!and 


the court enters a plea of not guilty on beHaTf of~th 

e deft _ 

| j 

DEFT 

i 


bail set at $10,000 P.R. Bond with cash deposit of $1 

,000 or a 

|$To. 


surety company bond - Feb. 22, 1974 to set a date for 

tria! 

as 

j to a 


defts. 



1- 

•74 

Before MISHLER, (H.J.- Case called- Defts MARTINEZ AND 

-- 

:fomt; 

\NEZ 

pre3 

}nt • 

nl r*-! 


counsel— Interpreters present— Deft Martinez arraigned and enters a 


—.of not ftuiltv^Ball set at $100,000 Suretv Co. •Ron*- - .... 


and. enters a plea of not guilty- Bail contd at iloo ( 

)00 Surety 

r Bon' 

i Co. 

1 


set in 73 CR 1012- Feb. 22, 1974 act for all motions 

J 

_ n 

f - -- 

ik 

Notice of appearance filed (F0NTANEZ) 



l 

By MISHLER, CH.J.- Order appointing counsel filed (MAT 

iTINEZ 

) 



—Writ retd and filed- Executed ( MARTINEZ) 



1 

'±_ 

Notice of Appearance filed (TORRE) 





Before MISHLER._ CH J - Case called - deft Torres & cou 

insel : 

ir.S 

altzr.cn 


present - deft arraigned and enters a plea of not guilty - 

Bail in 


73 CR-1012 as to deft MICHAEL. TORRE is exonerated and bail 

is 

set a 

i 


$10,000 surety Co. Bond in this case. 




LM 

Govts Notice of Readiness for Trial filed 



-1 —.... _ 

1 

a 

Petition for Writ of Habeas Corpus Ad Prosequendum file 

:d (MA 

RTINEZ) T 

m 

By BARTELS J - Writ Issued, ret. Feb. 22, 1974 (MARTIN c 7) 

1 i i 


Before BARTcLS J - case called - Deft REINER & counsel Mar 

is i 

1 

Bibelnieks present - defts motion for reduction of bail granted. 


Bail reduced to $500 cash - to be posted on Feb. 18, 1 

.974. 

' i 

k_ 

_By CAT OGGI 0, MAG.- Copy of Order for acceptance of casvj 

bail 

filed (? 

r?rvr 

k_ 

Notice of motion for severance, bill of particulars 

inspe- 

—— — — *■_ 

ction. or. 

-- 

-ret. 2-22.-74 (MARTINEZ) • - 



—J. ■ T. 

4_ 

Memorandum of Law in ^upnprt of motion for 

and b 

LLL 

Qf...p?.intlc 

[4_ 

—filed (C.A5L0S MARTINET) 

Before MISHLER. CH J - case called - Mar. 1, 1974 at 3 

00 P!| 

[ for 


pre trial - April 29, 1974 for trial. 


— 

1 

lk 

Notice of Appearance filed (TORRE) 





'A. 

_.Notice of Motion filed, ret. March 15, 1974 (deft IRIS* 

MALDC 

INADC 

)) 

, —— — 

for Bill of Particulars, Discovery & Inspection, etc. 1 

I 


4_ 

Before XXX MISHLER, CH J - case called - Bre Trial Con 

-— T. 

fereni 

:e lleld 

— 

-1 

and concluded. • | 


-L 

1 

i 

If- 1 MISHLER V CH J - case called • motion argued as o 

a Bil 

L of 

— 

j 








CRI MIN/ 

\L DOCKET 

DATE 

PKOCKODINGS 

P 

articulars—is.^ranged end denied as indicated on the r prr> r rf - 


Decision Reserved as to the statements (Carlos Martinez) 

U) 

1 

1 

Writ retd and filed - Executed (CARLOS MARTINEZ) - ' 

- — - - -- . 



3-7-7^ 

Ey i'IISHLSR,C n.J, - Memorandum of decision and Orde’-' fllpd • _ 


Martinez's motion for discover*/ 

3/15/74 

Before MISHLER, CH.J.- Case called- Motion adjd to 4/5/74 

*-5-74 

Before MISHLER ^ CH.J.- Case called- On consent notion ihuranp»->+- 


16 of the F.R.C.P,j etc. is marked off (MARTINEZ) 

Jl=11=2 

4—Petition .for Writ of Habeas Corpus Ad Proseouendnn / *>m- 

.4-15-7 

4—Ev MISHLER, CR..J - Writ Issued, ret. 4-17-74 fMABTTMR>) 

4-17-74 

Magistrate's file 74 M 39 inserted into CR flip 

4-24-74 

Order to show cause why an order should not be made U diS?~ l -~ ; 


dictment on the ground that the deft has been In leonardv nf 



»-26-74 

Before MISHLER, CH J - case called - defts TORRE. FAHEKTY. EVARTST3 


& ELBA QUINONES & ELLEN REINER present with attys - defts araai'ned 


and having been advised of their rights by the court and each cn 


his own behalf withdraws pleas of not guilty and each deft enters a 


plea of guilty to count 1. Sentences adld without date - Bail 


conditions continued as to all defts. Motion argued for diraissal 


of the indictment t Carlos Martinez ) Decision 

4-29-74 



. RODAS. IRIS MALDONADO & GLORIA ALGARIN present with counsels - 


defts arraigned and after being advised of their rights by the 


court end each on his own behalf withdraws pleas of not guilty 


to count 1 ar.d each deft enters a plea of guilty to count; 1- 


sentences adjd without date - Bail conditions contd. 

4-29-7^ 

i Before MISHLER, CH J - case called - trial ordered and begun 


as to deft MARTINEZ - Interpreter Maria Elena Cardenas presort 


and sworn - deft waived trial by jury - waiver signed - trial 


contd to 4-30-74. 

4-29-7 

4 By Mishler, Ch J - Stipulation filed waiving trial bv lurv 

_ 

(Carlos Martinez) * J * 

4-30-74 

Before MISHLER, CH.J.- Case called- Deft MARTINEZ and counsel * 


Warburg present- Trial resumed (non- jury)-^Tnteroreter vs - 


sent-Trial contd to 5-1-74 at 10:00 A.M. (CARLOS vAF't’T'Tt;) 

D. C. JOS 






















pwoc cg piNas 






_ Bgfore MISHLER, CH J - case called - deft Ma rtinez & counsel ?nul 

_ Warburg present - Interpreter Marla Elena Car denas present -trial- 

resumed (non-jury ) Govt rests - notion b y deft to dismiss counts 2,~ 

_ 8,10,12,14,16 & 20 argued - Decision Reserved - Motion by deft to— 

dismiss all other counts of the indictment argu ed - motion denied~ 
—eft rests - decisi on reserved on charges of the indictment - doublT 
■Jeopardy hearing to begin on May 2. 1974 at 10 : 00 a m. " ~— 

_B. efote MISHLER^ CH J - case called - deft Martinez & counsel Paul 
Warb urg present - Interpreter Marla Elen a Cardenas present - Double~ 

jeopardy hearing held - motion to dlmlss by the deft counts A A 3T 
1^, 14, 16 ix ZU is denied - ^- 


Reserved. 

Voucher for compensation of counsel 
(Carlos Martinez) " 




>ervic< 


Stenographers Transcript dated 4-26-74 fil ed " ----~ 

\ Magistrate's fitfes 74 M 35, 152, 155 and 156 Inserted in to CR file. -~ 

- - N ° tlce 0f ,c ° tl ° n fo r a » ° rde ~- Cor the ret^ of ^ney take n fr^T7~7. 
■ I 0>TTK ~ Z on 11-10-73 (ret, on day of sentence) (forwarded to j u d E . 

2 steno graphers transcripts filed (pgs 1 to 492)forwarded ~t^ --‘ 

Ch. Judg e Mishler. (dated April 30 and May 1, 1974 respectivelvlMarTT^T" 

Voucher for Expert Services filed (Martinez) --~-~ 

Voucher for Expert Services fil ed (Carlos Martinez^—~- 

— Before MISHLER, CH J - case calle d - sentences as to deft Michael T.ir-p 
— gdjd to July 17, 1974 at 9;30 am; se ntence adjd to Aug. 9. 1974 nn 
—consent as to deft Ellen Reiner; sentences as to defts ALGARIN~ 

MALDONADO & GLORIA RODAS adjd to July 26, 1974 at 2;00 PM on consent'!— 
Before MISHLER, CH J - case called - defts ELBA QUINONES. SAUL FONTANZZ. 
EVARISTO QUINONES, MARY FAHERTY present with counsels - DeTt FAHERTY 
sentenced to imprisonment for one year and one day/^d'-^giEiil P a^i^~ 

— t erm of 5 years. On motion of Asst US Atty Caden counts 18,19 & 22 

are dismissed. Motion for a stay is denied. Pelt EVARISTO ^UrNOTTg5~ - 

sentenced to imprisonm ent for a year and 1 day on count I“ahd s'p'ecTaT - 
~parol e term of :> years. Oh morion of^AIJ?A~Ca^rT~ cuu [ iis 8 & 9 are - 

dismissed. Oral motion b y the deft~~for a stay is denied?" J ef t SAUL — 
FONTAljEZ s entenced to impri sonment on~count 1 for a~ perio d :: dr~7-years— 
and special parole term of 10 years and also a ~fine of $5,000. Motion 

Sv f Vio Hoff fnv __ c " — 


years 




dismissed. 


of AUSA caden counts 8 & 9 are 


7-12-74 Judgment and Or der of Probation filed - certified copies to 
Probation (ELBA QUINONES. ) “ 


7-12-74 



7-22-7** 


7-26-741 Bef 



7-26-74 




counsel E.Goldhush present - Imposition of sentence is suspended 

21?—count_1_ and the deft is placed on probation for 5 years. On 

motion of Asst. U.S. Atty.-Caden counts 14 to 17 and 20 and 21 
are dismissed. Deft ALGARIN & counsel Murray Diamond p resent. Di 
sentenced to imprisonment for one year and one day plus special 


parole term of 5 years on count 1. On motion of AUSA Caden count: 

10, 11, 18 & 19 are dismissed. Def t R0DAS.& counsel Norman 
Fraiden present. Imposition of sentence is suspended on count 1 


and the deft is placed on probation for 5 years. On motion of All 


Caden counts 14 to 17 incl. and 20 & 21 are dismissed. 


Jud gment and Commitment filed for deft ALGARIN. Certified copies 
to Marshal - Judgment and Order of Probation filed for defts. 


RODAS & MALDONADO. Certified copies to Probation. 






























































PROCEEDINGS 




j4_ Voucher for compensation of counsel filed (deft Quinones -Trevor «»o *" 

Certified copy of Judgment & Cor^ ttment retd and filed - deft. Esq'., 

J _ i j i • i ■ i - 


delivered to Rikers Island, NY. 


Writ retd and filed - Executed (Carlos ^Martinez) 


Be fore MISliLER, <H.J.- Case called- Deft CARLOS MA RTINEZ arid counsel, sr 
interpreter Albert Boyne present- Deft sentenced to Imprisonment for a 


- Period <?f , 12 Tearg plyg a s ?_gclall p_arole term of 10 TPara ? i»« * 


of $5,000.00 on each of counts 2.3. 4,5.6,7.8,9,10.11.14. IS.18.1Q.2o'.pV. 


— - W — 1 —• M —• W 

22. Said prison ter n ar.d special parole terra to run concurrently arid to 


be consecutive to sentence Imposed by Judge Lasker in the S.D.H.Y. on 2- 


The fines to be cumulative in the amount of $83,OOO.QOThe prison tera'aa 


ljBgOfle d pursuant to T-18, U.S.C. Sec. 4203(a)(2)- In the event the deft. 


de ported special conditions of parde tena that the deft 13 not to re- 


t he T7,S a or It3-territories durlgn the special parole term- Deft 

bid • mL 4> i - j - » • « . . I _' --——-— — 


---—- v/cau u duvi w n 

of his right to appeal and clerk la directed to file dotlce of appeal 


to 


to 


J udgment and Commitment filed- c e rtified copies to Marshal(CARLOS MARTI: 


to 


Notice of appeal filed (CARLOS MARTINEZ) 


D o c ket entries and duplicat e of notice of appeal rr.ali&d tn rnnrtnf 


. (CARLOS MARTTMFE) 


"T 


L 


Voucher for compensation of counsel filed (Algarin) 


- Sy HISELER j CH s J . - E* en orandim of Decision and Order filed denying; deft 


74 


■ MAPY FAH£HTY *j j _ j 3 gt lo n for a reduction of s entence(copv~?wnt to deft -is c 

fT — ..—£ ^ j f" — _ . . __ . ’" ” — - — 


Voucher for compensation of counsel filed (Maldonado) counsel E.Goldci 


Certified copy of Judgment & Commitment retd and filed as to deft CarloT 


Martinez. Deft delivered to Federal Detention headquarters. 


Notice ot Motion tiled lor reduction oi sentence impose ?" (ret. 9 -13- '/ A) 


as to deft Raffaela Algarin. 




Before MISHLSR, CH.J.- Case called- Deft and counsel present- Deft 


ELLEN REINER sentenced to a term of lirorl30Tcient for a period of 1 yoz: 


A_day count 1 and a special parole term of 5 years- On motion of A.t;. 


Caden connts 4.5.10 and 11 are dismissed 


L 


7 7 41 


Judgment and Commitment filed-* certified copies to Marshal (REINER) 


Copy of Judgment’ & Commitment retd and filed deft' REINER "delivered 


to Warden. Rikers Inland. N.Y. 














CRIMINAL DOCKET 


OAT* 


8 -23-74 


8-23-7j> Before MISHLER, CH J - case called - deft Michael Torre & 
counsel Mr.Saltzman present. Deft is sentenced on count 1 


PROCEEDING* 


.. Before Hishler ,—£ h _. J - cas e c alled - deft Alvaro Hernando?: 
- present - court ente r? a Plea of not guilty on his behalf. 

-Ca se set down for 9-13-74 at 10*00 am to set a dare for t-r-i 
Ball $75.000 surety bond. 


to a term of imprisonment of 2 years plus special parole 


term of 10 years to begin at the end of such term of impri' 


ment. Pert is also fined $5.000 - deft to surrender on 9-13 


-g-t:.4:00 PM. On motion of AITS A Caden counts 2 through 23 are 
dismis sed. _ 


-a-23. 7 4 


8-27-74 


-luriqmanf f fl~d ■■ r p rMff p j copies to Marshal 

(MICHAEL TORRF^ 


Copy of letter for Petition for Transcripts filed by Louis 


Carlos Martinez (forwarded to Chambers) 




1 Z. MISHLER, CH . J . - Memorandum Of d ecision and fMipH i-y 


feffaforte^) 1 " 53 ^ ^ ^-1 n ^nl rd U 


9 


9 -5-74 


V oucher for compensati on of counsel filed (RODA.^ 

_ a * m - - 


9 -6-74 


-—— — ■ — ---- -— 1 - >vtyn kj y 

Deft 1 3 p roposed findings -> f fact filed (MARTINEZ) 


9-6-74- 


9 -9-74 


Stenographers Transcript ated 8 - 2-74 filed 
- Stenographers Trans cr i pt dated f-p- 7 A m P H 


>12-74 


R ecord on Appea l cer tified and handed to Paul Warbnrgh. -Tr.F 
f ar delivery to the Court of App p aU r rMavrine^’i 


9-13-74 


Acknow ledgment received from the court of app eals for receio 
on appeal(CARLOS MARTINEZ) 


Before MISHLER, CH.J.- Case.called- Motion by deft MICHAEL T( 
time of sur rende r argued- Stay extended to 0-20-74 h y b ; p,n p 


9-24-74 


-^—— -^ / -r uv - y, 

_adjd as to deft ALVARO HERNANDEZ to 9-27-74 to set trial da+e- 
to „reduce sente n ce,as to RAFFAELA A L GARIN argued - 
to submit medical reports ___ 




By_MjSHLER^.CH J - Me morandum of Decision and Order fil^d 
denying motion of def t Evaristo Quinones for reduction of 


sentence imposed. Copy mailed to the deft as instructed. 
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united states district court 
eastern district of new yop.k 

_ X 

UNITED STATES OF AMERICA 

-acainst- 

CAEL03 MARTINEZ, 

SAUL FOIITANEZ a/k/a 

"Guillermo Urribe-Gomez" 

JUAN GUILLERMO MESA, 

JANE DOE a/k/a "Miriam" 

MICHAEL TORRE, 

ELGA GOMEZ, 

ELLEN REINER, 

EVARISTO QUINONES, 

ELBA’QUINONES, 

RAFFAELA ALGARIN, 

GLORIA RODAS, 

IRIS MALDONADO, 

JOHN DOE a/k/a "Mario", 

JAIME PALMA, 

MARY FAHERTY and 
ALVARO HERNANDEZ. 

Defendants. 


THE GRAND JURY CHARGES: 

COUNT ONE 


On or about and between the beerinning of February 

1972 and the 11th day of November 1973, both dates being 

approximate and inclusive, within the Eastern District of 

New York and elsewhere, the defendants CARLOS MARTINEZ, 

SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomes*" JUAN GUILLERMO 

MESA, JANE DOE a/k/a "Miriam", MICHAEL TORRE, ELGA GOMEZ, 

* 

ELLEN REINER, EVARISTO QUINONES, ELBA QUINONES, RAFFAELA 
ALGARIN, GLORIDA RODAS, IRIS MALDONADO, JOHN DOE a/k/a "Mario," 
JAIME PALMA, MARY FAHERTY and ALVARO HERNANDEZ, and others known 
and unknown to the Grand Jury wilfully, knowinoly and unlawfully 
did combine, conspire, confederate and agree together and with 
each other, to violate Sections 812, 8^1(a)(1), 941(b)(1)(A), 

952 (a), 960 (a; t!)and 960(b) (1) of Title 21,. United States 


SUPERSEDING INDICTMENT 

(T.21,USC 5812.*341(a)(1), 
5841(b) (1) (A) , *^52 fa) , 
5960 (a)(1) and 5960 (b)(1); 
and T.18, USC 52) 


Code 







. < 

was P*rt of the consnirjcv that, the 
defendants, knowincrly, intentionally and unlawfully would 
import into the United States from Colombia, Venezuela 
and Canada larqe quantities of cocaine, a Schedule II 
narcotic drug controlled substance. 

2- It was further parr, of the conspiracy that 
the defendants knowingly, intentionally and unlawfully would 
possess with intent to distribute large Quantities of 
cocaine, a Schedule II narcotic drug controlled substance. 

was further part of the conspiracy that 
the defendants would conceal the existence of the conspiracy 
and would take steps designed to prevent the disclosure of 
their activities. 

In furtherance of the conspiracy and to effect 
the objects thereof the following overt acts, among others, 
were committed within the Eastern District of New York and 

elsewhere': (Sections 846. and 963 of Title 21, United States 
Code) 


f 


V 

\ 


OVERT ACTS 

1. Sometime in early February 1972, within the 
Eastern District of New York, the defendants CARLOS MARTFT IEZ, 
MICHAEL TORRE and ALVARO HERNANDEZ met and conferred in a 
restaurant concerning the possession and distribution of 
narcotic drucrs. 

J . 2. Sometime in September 1972, within the 
Eastern District of New York, the defendants CARLOS MARTINEZ 
and ELGA GOMEZ met and cohferred concerning the imoortation 
of cocaine. 

3. On or about April 14, 1973, within San Antone, 

*v. 

Venezuela, the defendants MICHAEL TORRE and ELLEN REINER 
received from the defendants JUAN GUILLERMO MESA and JANE 
DOE a/k/a "Miriam" approximately Ten Pounds (10) of cocaine 
concealed in suitcases with false bottoms to be imported 
into the Eastern District of New York. 




( 


c 


<. On or aoout May 13, 1973, within the Eastern 
District of New York, the defendants EVARISTO QUINONES 
and ELBA QUINONES arrived at LaGuardia Airport in possession 
of approximately Ten Pounds (10) of cocaine concealed 
in suitcases with false bottoms. 

5. On or about June 24, 1973, within the Eastern 
District of New York, the defendants ELLEN REINER and 
RAFFAELA ALGARIN delivered to the defendants CARLOS MARTINEZ 
and SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomes" cocaine 
contained in suitcases with false bottoms. 

6. On or about August 7, 1973, within the Eastern 
District of New York, the defendants GLORIA RODAS and 

IRIS MALDONADO delivered to defendants CARLOS MARTINEZ 
and SAUL FONTANEZ a/k/a "Guillermo Urribe-Gome^ cocaine 
contained in suitcases with false bottoms. 

7. On or about September 23, 1973, within the 
Eastern District of New York, the defendants RAFFAELA 

ALGARIN and MARY FAHERTY arrived at John F. Kennedy International 
Airport in possession of approximately Ten Pounds (10) 
of cocaine contained in suitcases with false bottoms. 


t 



COUNT TWO 



Sometime in early April 1973, within the Eastern 
District of New York, the defendants CAP.LOS MARTINEZ, 

SAUL FONTANEZ a/k/a "Guillermo UrribeGomez", JUAN GUILLERMO 
MESA, JANE DOE a/k/a "Miriam" and MICHAEL TORRE, did knowingly 
and intentionally import into the Unit* d States from Venezuela 
approximately Two Pounds (2) of cocaine hydrochloride, 
a Schedule II narcotic drug controlled substance. (Title 
21, United States Code, Section 952(a); Section 960(a)(1) 
and Title 18, United States Code, Section 2)). 




I 



( ( 

COUNT THREE 

Sometime in early April 1973, within the Eastern 
District of New York, the defendants CARLOS MARTINEZ, 

SAUL .FONTANEZ aA/a "Guillermo Urribe-Gomez", JUAN GUILLERMO 

i 

MESA, JANE DOE a/k/a "Miriam" and MICHAEL TORRE, did knowingly 
and intentionally possess with intent to distribute approximately 
Two Pounds (2) OF cocaine hydrochloride, a Schedule II 
narcotic drug controlled substance. (Title 21, United 
States Code, Section 841(a)(1) and Title 18, United States 
Code, Section 2). 

COUNT FOUR 

On or about the 21st day of April 1973, within 
the Eastern District of New i . the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 
TORRE and ELLEN REINER did knowingly and intentionally 
import into the United States from Venezuela approximately 
Ten Pounds (10) of cocaine hydrochloride, a Schedule II 
narcotic drug controlled substance. (Title 21, United 
States Code, Section 952 (a); Section 960 (a ) (\) * 

18, United States Code, Section 2). 


\itle 



COUNT FIVE 


On or about the 21st day of April 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- gomez", 
JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 
TORRri and ELLEN REINER, did knowingly and intentionally 
possess with intent to distribute approximately Ten Pounds 
(10) of cocaine hydrochloride, a Schedule II narcotic 
drug controlled substance. (Title 21, United States Code, 
Section 841(a)(1) and Title 18, United States Code, Section 




( 


\ 


z'' 


COUNT SIX 

On or about the 5th day of May 1973, within 
the Eastern District of New York, the defendants, CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomez", 
JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam" and MICHAEL 
TORRE, did knowingly and intentionally import into the 
United States from Venezuela approximately Ten Pounds 
(10) of cocaine hydrochloride, a Schedule II narcotic 
drug controlled substance. (Title 21, United States Code, 
Section 952(a); Section 960(a)(1) and Title 18, United 
States Code, Section 2). 

. • 

COUNT SEVEN 

On or about the 5th day of May 1973, within 

the Eastern District of New York, the defendants CARLOS 

MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a •Miriam" and MICHAEL 

* • 

TORRE, did knowingly and intentionally possess with intent 
to distribute approximately Ten Pounds (10) of cocaine 
hydrochloride, a Schedule II narcotic drug con <3 

substance. (Title 21, United States Code, Sect:'.o.» L-il (a)(1) 
and Title 18, United States Code, Section 2). 



COUNT EIGHT 


On or about the 13th day of May 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 
TORRE, EVARISTO QUINONES and ELBA QUINONES, did knowingly 
and intentionally import into the United States from Venezuela 
approximately Ten Pounds (10) of cocaine hydrochloride, 

A Schedule II narcotic drug controlled substance. (Title 
21, United States Code, Section 952(a); Section 960(a)(1) 
and Tit)e 18, United States Code, Section 2)). 


c 


( 


COUN T NINE 

On or about the 13th day of May 1973, within 
the Eastern District of New York, the defendants CARLOS 
M.UlTINEZ, SAUL FONTANEZ aA/a "Guillermo Urribe- Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 

TORRE, EVARISTO QUINONES and ELBA QUINONES, did knowingly 

and intentionally possess with intent to distribute approximately 

Ten Pounds (10) of cocaine hydrochloride, a Schedule II 

narcotic drug controlled substance. (Title 21, United 

States Code, Section 841 (a) (1) and Title 18, United States 

Code, Section 2)). 

COUNT TEN 

On or about the 23th day of June 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- Gomez* , 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 

TORRE, ELLEN REINER and RAFFAELA AL r ARIN, did knowingl' 

and intentionally import into.-the United States from Venezuela 

approximately Ten Pounds (10) of cocaine hydroch.'; v*e, 

a Schedule II narcotic drug controlled substance. (Title 

21, United States Code, Section 952(a); Section 960(a)(1) 

and Title 18, United States Code, Section 2)). 


/ 


COUNT ELEVEN 

On or about the 23rd day of June 1973, 
within the Eastern District of New York, the defendants 
CARLOS MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- 
Gomez", JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", 

MICHAEL TORRE, ELLEN REINER and RAFFAELA ALGARIN, did 
knowingly and intentionally possess with intent to distribute 
approximately Ten Pounds (10) of cocaine hydrochloride, 
a Schedule II narcotic drug controlled substance. (Title 
21, United States Code, Section 841(a)(1) and Title 18, 

United States Code, Section 2)). 



r 


( 
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COUNT TWELVE 
On or about the 21st day of July 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- Gomez", 
JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", and MICHAEL 
TORRE did knowingly and intentionally import into th* 
United States from Venezuela approximately Two Pounds 
(2) of cocaine hydrochloride, a Schedule II narcotic 
drug controlled substance. (Title 21, United States Code, 
Section 952(a); Section 960(a)(1) and Title 18, United 
States Code, Section 2)). 

COUNT THIRTEEN 

On or about the 21st day of July 1973, within 

the Eastern District of New '.’ork, the defendants CARLOS 

MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomeez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam" and MICHAEL 

* * 

/ » — 

TORRE did knowingly and intentionally possess with intent 
to distribute approximately Two Pounds (2) of 
hydrochloride, a Schedule II narcotic drug conli 
substance. (Title 21, United States Code, Section 841(c)(1) 
and Title 18, United States Code Section 2)). 



COUNT FOURTEEN 


On or about the 5th day of August 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL - 

* TORRE, GLORIA RODAS and IRIS MALDONADO, did knowingly 

» • 
and intentionally import into the United States from Venezuela 

approximately Ten Pounds (10) of cocaine hydrochloride, 

a Schedule II narcotic drug controlled substance. (Title 

21, United States Code, Section 952(a); Section 960(a)(1) 

and Title 18, United States Code, Section 2)). 





\ 
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COUNT FIFTEEN 

On or about the 5th day of Auqust 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 

TORRE, GLORIA RODAS and IRIS MALDONADO, did knowingly 

and intentionally possess with intent to distribute approximately 

Ten Pounds (10) of cocaine hydrochloride, a schedule II 

narcotic drug controlled substance. (Title 21, United 

States Code, Section 841(a)(1) and Title 18, United States 

Code, Section 2)). 

Count sixteen 

On or about the ?0th day of Auqust 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 
TORRE, GLORIA RODAS and IRIS MALDONADO, did knowingly 
and intentionally import into, the United States from Canada 
approximately Eight Pounds (8) of cocaine hydrochloride, 
a Schedule II narcotic drug controlled substance. (Title 
21, United States Code, Section 952 (a); Section S.a. ! U., (1) 
and Title 18, United States Code, Section 2)). 



COUNT SEVENTEEN 


On or about the 20th day of Auqust 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 

TORR ti, GLORIA RODAS and IRIS MALDONADO, did knowingly. 

and intentionally possess with intent to distribute approximately. 

Eight Pounds (8) of cocaine hydrochloride, a Schedule 

II narcotic drug controlled substance. (Title 21, United 

States Code, Section 841(a)(1) and Title 18, United States 

Code, Section 2)). 




COUNT EIGHTEEN 


On or about the 23rd day of September 1973, 
within the Eastern District of New York, the defendants 
CARLOS MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe— 
Gomez , JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", 

MICHAEL TORRERAFFAELA^LGARIN, JAIME PALMA and MARY 
FAHERTY, did knowingly and intentionally import into the 
United States from Venezuela approximately Ten Pounds 
(10) of cocaine hydrochloride, a Schedule II narcotic 
drug controlled substance. (Title 12, United States Code, 
Section 952(a); Section 960(a)(1) and Title 18, United 
States Code, Section 2)). 

COUNT NINETEEN 

On or about the 23rd day of September 1973, 
within the Eastern District of New York, t;*r* defendants 
CAFcLOS MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- 
Gomez”, JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", 

MICHAEL TORRE, RAFFAELA ALGARIN, JAIME PALMA and MARY 
FAHERTY, did knowingly and intentionally posses:; ith 
intent to distribute approximately Ten Pounds (10) of 
cocaine hydrochloride, a Schedule II narcotic drug controlled 
substance. (Title 21, United States Code, Section 841(a)(1) 
and Title 18, United States Code, Section 2)). 



V 
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COUNT TWENTY 

On or about the Rth day of October 1973. within 
the Eastern District of New york w the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a ''Guillermo Urribe- Corner, 
JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 
xORRE, GLORIA RODAS, IRIS MALDONADO and JAIME PALMA did 
knowingly and intentionally import into the United States 
from Venezuela approximately Ten Pounds (10) of cocaine 
hydrochloride, a Schedule II narcotic drug controlled - 
substance. (Title 21, United States Code, Section 952(a); 

Section 960(a)(1) and Title 18, United States Code, Section 

& 
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COUNT TWENTY-ONE 

On. or about the 8th day of October 1973, within 
the Eastern District of New York, the defendants CARLOS 
MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe-Gomez", 

JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", MICHAEL 
TORRE, GLORIA RODAS, IRIS MALDONADO and JAIME FALMA did 
knowingly and intentionally possess with intent to 
distribute approximately Ten Pounds (10) of cocaine 
hydrochloride, a Schedule II narcotic drug controlled 
substance. (Title 21, United States Code, Section 841(a)(1) 
and Title 18, IUnited States Code, Section 2)). 

COUNT TWENTY-TWO 

On or about the 10th day of November 1973, 
within the Eastern District of New York, the defendants 
CARLOS MARTINEZ, SAUL FONTANEZ a/k/a "Guillermo Urribe- 
Gomez", JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", 

MICHAEL TORRE and MARY FAHERTY did knowingly an:' ' entionally 

import into the United Statee from Venezuela app_ ately 

Fifteen Pounds (15) of cocaine hydrochloride, a Schedule II 
narcotic drug controlled substance. (Title 21, United States 
Code, Section 952(a): Section 960(a)(1) and Title 19, United 
States Code, Section 2)). 



COUNT TWENTY-THREE 


On or about the 10th day of November 1973. 
within the Eastern District of New York, t*e defendants 
CARLOS MARTINEZ, SAUL FONTANEZ a/k/a '’Guillermo Urribe- 
Gomez", JUAN GUILLERMO MESA, JANE DOE a/k/a "Miriam", 

MICHAEL TORRE and MARY FAHERTY did knowingly and intentionally 
possess with intent to distribute approximately Fifteen 
Pounds (15) of cocaine hydrochloride, a Schedule II 
narcotic drug controlled substance. (Title 21, United 
States Code, Section 841(a)(1) and Title 18, United States 
Code, Section 2)). 

A TRUE "'.ILL 


FOREMAN 


EDWARD JOHN BOYD V 
United States Attorney 
Eastern District of New York 
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Dea.endanc, Carlos Martinez, pursuant to F„R. 

im. P. 16(a)(1), seeks discovery of statements made by 

tnesses to a government agent reporting conversations 

th the defendant during the alleged narcotics conspiracy. 

Rule 15(a)(1) provides that: 

[u]por. motion of a defendant the court 
may order the attorney for the govern¬ 
ment to permit the defendant to inspect 
and copy or photograph any relevant*(1) 
written or recorded statements or con- • 
.cessions made by the defendant ... 
with the possession, custody cr con¬ 
trol of the government .... 

i.^ndan_, relying on United Spaces v« Perce vault , F. 


i .. 

— :i 


- (2d Cir. January 8, 19 74), argues that Rule 16(a)(1) 

unonzes discovery of defendant's conversations as re- 
•_ec! by third-party witnesses. In Fercevaul t. the 


i . 






defendant sought discovery of written or oral post-con¬ 
spiracy statements or confessions made by co-defondants or 
co-conspirators whom the government intends to call as 
witnesses at the trial. The Second Circuit, in reversing 
the district court, noted that Rule 16 was intended to 
permit the derendant liberal discovery of his own statements 
in the government’s possession. - The court, however, went 
on to hold that statements of witnesses are producible only 


under the limited provisions of the Jencks Act. 

Defendant also cites United States v. Crison a. ! 
416 F.2d 107, 114-15 (2d Cir. 1969), United States v. j 

R osenberg , 299 F.Supp. 1241 (S.D.N.Y. 1969), and United j 

St ates v. Leighton ., 265 F.Supp. 27, 34 (S.D.N.Y. 1967), 

I 

in support of his demands. These cases, however, stand 
only for the proposition that pre-arrest as well as post- 

i 

arrest statements by the defendant are discoverable. 


71 ^ , : 

Defendant relies on the following language in Percevault : * 

Rule 16(a) authorizes broad pretrial discovery of 
the defendant s statements, whether made during or 
after the commission of the crime charged; to a { 

government agent, to a grand jury, or to anyone 
else; and whether obtained surreptitiouslv or 
voluntarily. 


(Slip Opinion at 1275.) 
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'ith the precise 


cicas no authority do^linv » 

H J0S L-ion 3.t 2. SS*!* 3 nay*/* 

15,6 C0urt find3 the reasoning in Porcevaul t- 
to be dispositive of the defendant's claim. In holding 

that "[tjhe Jenchs Act . . . is the exclusive vehicle for 

t-isclosura of statements p^Hp Kx- 

n^ s nade b> government witnesses," 

the Second Circuit noted that: 

pretri^l'di raC ~° nS ’^ ich SU P?°“ expansive 
?h! ah dlsc °^ r y of statements made "by 
the defendant" (Fed. 5. Crim. p i 6f ,xx y 

are not pertinent to those made by pro- 
spective government vtitnesses. Fear of 
intimidation of witnesses and concern 

fHVntfhh t0 5l;b0rn P^jury were not 

R^le 16 °' faa: '’ 3y by Chose t,ho drafted 

Tne same considerations apply in the instant case. See 
~ States v. _ pprfean , 53 F.R.D. 477 (S.D.tl.Y. 
15/1) (written statements made by third parties vh.ch 


include 

oral s 

; tatema 

to such 

third 

partic 

'O(a)); 

United 

State: 

1972), c 

erf. d_ 

ap.ied. 

-o(a) do 

as not 

conter 

• -■ fonse 

aounsa. 

Of 


■tense counsel of statements made to the government by 
- ruopticti /a sovarnnent witnesses). 
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:! UNITED STATES DISTRICT COURT ' | 

EASTERN DISTRICT OF NEW YORK 

i: - -- 

•i 74 CR 25 

I 

Ii UNITED STATES OF AMERICA 

ji 

i: -against- Memorandum of Decision 

; CARLOS MARTINEZ, 

Defendant. 

July . 1974 

| - - — - — — — • — — — —— — — — — 

Hie defendant waived trial by jury pursuant to 

i‘ 

, Rule 23 of the Federal Rules cf Criminal Procedure. 

i 

* ’ • • 

The indictment (filed January 15, 1974) contains 

i 22 counts charging narcotic violations. The conspiracy 

ii ■ 

count (Count 1) charges that between February of 1972 and - 

» 

November 11, 1973, the defendant together with 15 co-defend¬ 
ants, "and others known and unknown to the grand jury" con¬ 
spired to import cocaine from Columbia, Venezuela and Ca nada . 

i 

! and possessed cocaine with intent to distribute. The sub¬ 
stantive counts relate to the importations in early April 
1973 (Count 2); April 21, 1973 (Count 4); May 5, 1973 (Count 
6); May•13, 1973 (Count 8); June 23, 1973 (Count 10); July 
21, 1973 (Count 12); August 5, 1973 (Count 14); August 20, 
1973 (Count 16); September 23, 1973 (Count 18); October 8, 






1973 (Count 20); and November 10, 1973 (Count 22). Count 3 
charges the defendant with possession with intent to distri- | 
bute cocaine allegedly imported as charged in Count 2, and 
the other odd numbered counts similarly charge possession 
with intent to distribute cocaine allegedly imported in the 

prior numbered even count. 

» 

Prior to the trial, defendant moved to dismiss the 
indictment ’\..on the ground that the defendant, Carlos 
Martinez, has been in jeopardy of the offenses charged 
therein...." The motion papers set forth an indictment re¬ 
turned in the Southern District of New York (Docket No. 
73-CR-911) and annexed the three-count indictment charging 
the defendant and one Hector Ordonez with a conspiracy (Count 
1) from June 1, 1973 to the filing of the indictment, i.e., 
September of 1973; with a sale of approximately 248.3 grams 
of cocaine on July 13, 1973 (Count 2); and a sale of approxi¬ 
mately 682 grams of cdcaine on September 18, 1973 (Count 3). 

On December . 26, 1973, Martinez pleaded guilty to 
Count 2 of the indictment as part of the plea-bargain. It 
was agreed that at the time of sentencing. Counts 1 and 3 f 
would be dismissed. On February 1, 1974, the defendant was j 
sentenced in the Southern District of New York on his plea of' 



;j guilt y to Count 2 » and Counts 1 and 3 were dismissed. 

After the bench trial this court conducted a hearing 

\ t0 determine thB nature and extent of the conspiracy charge j 

I ** ^ S ° Uthern DiS£rlct indictaent art the extent to which, j 

j “ “' y ’ the plea to Count 2 “d the consequent dismissal of ! 

H C ° UntS 1 and 3 affected the Eastern District proceeding. The ! 
court finds as follows; | 

S| ^ the latter Part of 1971, codefeadant Michael f 

Torre met this defendant through another codefendant, Alvaro 
Hernandez. At that time, Torre was engaged as a building 
manager tor Wellington Associates. Defendant had no permanent! 
place of residence so he boarded at Torre's apartment, first 
on East 57th Street and then at 94th Street and Madison Avenue 
in New Yor-t City. Sometime in Stp tember of 1972, the defendant 
introduced Torre to the narcotic business when Martinez ad¬ 
vised him that he expected the arrival of a suitcase. The 
defendant arrived with a suitcase, as predicted, in the company 
of a third party. Torre supplied a screwdriver and a pair of ! 
pliers that were used to uncover cocaine concealed in the bot-i 


tom of the suitcase. The defendant paid Torre approximately j 
$500 for his part in the delivery of cocaine. The defendant 
left the Torre apartment to live elsewhere, but the arrange- 


t Nimi 




i ----- 1 

ment which had started in September 1972 continued. The 
defendant delivered cocaine to the Tor-e apartment in various 
containers concealing the drug, i. e . the heels of shoes worn 
by a courier. By November 1972 Torre's role in the conspiracy 
was established. Since Torre had supervision over the build- ! 
ing in which he occupied an apartment, both his apartment and 
the basement of the building became the hiding place for the 
cocaine imparted by the defendant and others. In that month, 
the defendant, codefendant Juan Guillermo Mesa and another 
ind idual delivered two suitcases to Torre's apartment. The 
bottom of the suitcases were disassembled exposing the cocaine. 

In March 1973, the defendant introduced Torre to co¬ 
defendant, Saul Fontanez, also known as "Guillermo Ofrlbe- 
Gomez". Torre was given the additional assignment by the 
defendant and Fontanez to deliver $36,000 in bank check, to 
Mesa s girl friend, codefendant Jane Doe, also known as 
'Miriam , in Columbia," Torre.upon deliv ery of the bank check s 

4 £«r^ d ML f a P £f?o t w d b b V°^ ndant3 Fonta “*. 

of $5,000 which were issued^ bl^ ^^““^tions 

-nt. tu s« °t h Ts^ ss-* slV #hi *- 

Martinez who then m^ of ' 

the prepaid cocaine end payment for the next shipm^t. 






to Miriam was given in return a sritcase containing one pound 

of cocaine. Torre returned to the United States through Miami 

Airport and delivered the cocaine to the defendant in New York! 

He received $2,500 from the defendant for his services as a 

/2 

courier. 

In early April, the defendant discussed with Fontanez 

* 

and Torre the advisability of employing Arnyyj citizens as 
couriers in preference to Columbians. Torre made an effort 
to employ codefendants Evaristo Quinones and Elba Quinones at 
a bargain price of $2,500. When the fee did not attract them, 
Torre decided to make the trip with his girl friend, codefend¬ 
ant, Ellen Reiner. Before departing from the United States on 
April 6, 1973, Torre bought four suitcases to he delivered to 
Mesa in return for four suitcases containing cocaine. Torre 
returned with Reiner on April 21, 1973 and immediately turned 
the suitcases ove? to the defendant and-Fontanez. The suit- 

(■ o . ' 

cases were stripped of the covering material and exposed 4 to 

• • 

5 kilograms of cocaine. Torre received $8,500 for* his service i. 


The defendant instructed Torre to return to the United 
States on a weekend through Miami since he evaluated the 
chances of detection to be less at Miami t-han at John F. ! 
Kennedy International Airport (JFK). 





Martinez was a frequent viaitor at the Torre apart- , 
often in the company of Fontanez. They dlacuaaed « pa y- 

~ " 5 ”’"° “ —■ «— — I 

— .... ft, ! 

ft™ JFK on ttaj 1, ^ 

i- ““ “• •».«» I- ». ft™ q( ^ 

“ ”° l ““” T - — --- 

rlP T*Q Hi . ■ 


■ 

l 


f 


. “ - . 

He returned on May 5 1071 __j . _ 

T 5, 1973 and turned the suitcases ov«r to 

!: the d «fendant and Fontanez. After * 

«- Alter the cocaine was retrieved 

from its hiding place in the suitcases it 

Lucases, it was secreted In. 

Torre's apartment and/or basement. | 

At the urging of the defendant. Torre again offered ! 
the Quinones the opportunity to serve as couriers, and in¬ 
creased the fee to * 5 . 000 . • accepted the offer ? 

cod left JFK on May 10. 1973. Torre left on the same 
for Caracas with the sum 9 f *36,000 in bank check, for pay¬ 
ment to Mesa for the neat cocaine delivery. The Quinones re¬ 
ceived suitcase, from Mesa and re-entered the United State. , 
through the Miami Airport, under the instructions and w«chJ 
eye of Torre. The Quinones took the suitcase, to their holf 

in New Jersey where they were delivered to the defendant and 
Fontanez. ■ 









I 
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The frequent Importation of large amounts of cocaine 

required the enlistment of couriers ib, , ! 

erS# The conspirators recog- f 

rired that repeated entries by the same couriers would arcus. 1 
suspicion. In early June, the defendant advised Torre that , 
Mesa had cocaine ready for delivery in Venezuela. T orr . . po J 

to his aunt, codefendant. Raffaela Algarin and offered her the’ 
jj opportunity to earn $2,500. On June 20th Algarin and Beiner ! 

I Uft ■"* ^ SUitCa3eS hy Torre, to he delivered 

| t MMa “ ^ ^ ^ --se, containing 

‘i the cocaine, 

i* 

l Meanwhile, in June of 1973. the defendant establish! 

a close relationship with Ordonez. Ordonez drove e taxicab '' 
and spoke English, while the defendant did not speak English 
The defendant at times stayed at the Ordonez apartment. Soon 
the relationship expanded into a business association. 

Ordonez would accompany the defendant to Torre's apartm** 

Pick up cocaine and drive the defendant to the defend**', 
purchaser. Ordonez was compensated far beyond the cost of , 
the cab ride. By this time, the defendant, Eontanez and To J 
(and, at times. Mesa and others) had formed a joint venture 
for importing cocaine in which the cocaine was owned in pro¬ 
portion to the amount contributed to the purchase price and 




Che COmpenSaClon and paid to couriers. The purchase 

price was subsequently converted into bank checks and delivered 
to Mesa for the next cocaine delivery. 

When Algarin and Reiner returned to the United States 
on June 23, 1973 with four suitcases concealing approximately 
4-1/2 kilograms of cocaine, the cocaine was hidden in Torre's 
apartment and basement. In the meantime. Special Agent 
Levine of the Drug Enforcement Agency was engaged in the in¬ 
vestigation of narcotic violations in Bronx 'county. Levina 
employed one Abdula Rodriquez as an informant, and Rodriquez 
led Levine to the defendant. Rodriquez was successful in con-j 
vincing the defendant to deal with Levine. A sale was ar¬ 
ranged for Friday, July 13, 1973. Ordonez and the defendant 
first went to the Torre apartment and retrieved approximately 
250 grams of cocaine from the basement. At that time the 


defendant and Ordonez lived together in an apartment on 

Acquaduct Avenue in the Bronx. Levina bought the 250 gram. 

of cocaine from Martinez. This was part of the June 23 
1973 importation. 

Torre had made a trip to Venezuela on July 5 , 1973 
and was abroad on July 13. Torre paid Mesa $50,000 in blank 
bank checks in Venezuela for the next delivery. Torre 




brought back a kilogram of cocaine ; 

6 or cocaine that was not purchased bv : 
;i was • ' 

l Che DenberS ° f the C0 " 3plraC >'> independent transaction ! 

;; between Torre and Mesa. 

tl 

| m ° r t0 Au8Ust 1973 > «e»« advised the defendant 

| that ^ cocaine > Mhich was prepaid, „ as ready for delivery. 

| T ° rre 83Ve the delive ry assignment to codefendant Gloria ' 

: R ° daS (Al8arln ' 3 daughter) and her friend, codefendant. Iris 
Maldonado. On August 1, 1973 Rodas and Maldonado left John 
F. Kennedy with four new suitcases purchased by Torre for 
delivery to Mesa when they received the suitcase, containing 
cocaine. Rodas and Maldonado received the suitcases from 
"Miriam" and returned with the suitcases containing the co¬ 
caine at John F. Kennedy on August 7, 1973. The couriers 
gave the suitcases to the defendant, Fontaner and Torre, 
and received the usual fee of $2,500 each. 

Codefendant Mary Faherty was employed as Torre 1 , 
secretary in the management of the building located at 94th 
Street and Madison Avenue, she advised Torre that she waa 
interested in making extra money and agreed to act as a 
courier. Defendant advised Torre that Mesa had contacted 
him and that the cocaine was ready for delivery. Mrs. 

Faherty and her son, Steven, together with Algariu, left 
John F. Kennedy on September 20, 1973 and 


returned three 










* 


days later with six suitcases and a hatbox concealing 
approximately 6 to 7 kilograms of cocaine. 

The defendant was arrested on September 17th in 
front of the premises in which he occupied an apartment with 
Ordonez. Ordonez witnessed, or was advised of the defendant 
arrest, and took flight. „ e remained a fugitive until he wa, 
apprehended sometime in December, 1973. Torre first became 
i ° f Che defendants arrest in October of 1973. The 

j defen<Un,: * Bhlle 10 CUSC ° d 7 P en din 8 trial of the Southern 
| DiStrlce Charges - ke '*id contact with both Fontanez and 
Torre. He authorized both to invest the proceeds of the 
sale of his portion of the cocaine in future deliveries. 

|: TOrre and Fontanez "*« fa communication with defendant's 
wife and agreed to the participation by the defendant for 

j COCalne tQ be taP ° rted int ° <*• country. Both Fontanez and 
Torre visited the defendant at the Federal House of Detention 

at West Street, New York City, for the purpose of discussing 
the importations of cocaine. 

r , • • 

on October 8, 1973, Rodas and Maldonado brought 
approximately 4-1/2 kilograms of cocaine into the country 
for the defendant , Fontanez, Mesa and Torre. Torre gave 
codefendant Jaime Palma an interest in this delivery of the 
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? COCalne - In earl y November of 1973, Fontaner ln7 M e _ s7^I~ 
Vised Torre that a substantial quantity of cocaine was ready 
. for delivery in Venezuela. Torre hired the Fahertys, Mary, 

' FranClS (hUSb “ d and »“*> and their son, Steven, as the 
jj COUrlers - The f^ertys left John F. Kennedy on November 8, 

- 1973 and returned to John F. Kennedy with 7 suitcases in 
j which approximately 8 kilograms of cocaine were concealed. 

: ° n NOVember 8 * 1973 approximately 8:00 P. M. their bag. 

I “ ere eXamlned * nd 30 ale “ "atoms inspector discovered the 
j fal8e b °“ OTS - Fah artys were immediately placed under 

: arrest and soon after arrest agreed to cooperate with the ' 
authorities. Torre was arrested the next morning at the 
Faherty home when he attempted to obtain delivery. 

The Government performed its promise to move to 
dismiss Counts 1 and 3 of the Southern District indictment 
after sentence on the guilty plea to Count 2. Santobelln „ 
S-York, 404 U.S. 257, 92 S.Ct. 495 (1971). The consequence 
of the dismissal of Count 1 (the conspiracy count) is 

logically to bar to a later prosecution of that count. It 

is immaterial under the ~ . 

racts of this case whether the bar 

rests on a double jeopardy concept (i.e., that the dismissal j 
was -with prejudice") or that the barzaio _ i 


or that the bargain implied a promise 


i 




I ^ Che G ° VermenC n0t to *»“«*• for the sama~^T~5T 

guide to an understanding of the effect of the diabase! is 
found in cases dealing with the Fifth Amendment right not 

. • • to be f»ioe put in jeopardy of life or limb" for the 

same offense. 

t 

The conspiracy charged in the Southern District . 

, of New York was during the term of the Eastern District con¬ 
spiracy dealing in cocaine imported by the members of the 
: Eastern District conspiracy. The scope of the Hasten 
! District conspiracy as to time, activities and membership 
was broader than that charged in the Southern District. 

OH", ez was a member of the Eastern District conspiracy, 
though not named. The Court of Appeals in United Stef.. .. 
Cioffi, 487 F.2d 492 (2 Cir. 1973), points to tha trend 

that would bar subsequent prosecutions for "offs, -i sln g 
out of the same criminal episode or transaction." 487 F.2d 
at 497. Judge Friendly distinguished Suited state. , , 

476 F.2d 456, 458-459 (2 Cir. .1973), on the ground that in / 
Nathan, there was an "essential difference in the nature of 
the conspiracies and substantive offenses." 487 F.2d at 
497 n.6. Here the Southern District conspiracy was a part I ' 
of the conspiracy charged in the Eastern District. Both ( 











j C ° nSpiracies cha ^ ed - violation of 21 U.S.C. 

\ h ° ldlnS ° f ^ and ^!- would bar prosecution of Count 
§ 1 ° f thia lndictment end as such Count 1 is dismissed. 

J Ciofa did not indicate, however, that double 

j Jeopardy protection is to be extended to the substantive . 
I c °^“ ed d «i »8 the conspiracy, judge Friendly 

'jj n ° te<i ~ ° ff - th3t d0uble J e °Pardy rights do not attach' 
to a conspiracy charge by reason of an acquittal on a sub- 

|i StantiVe Ch£rge ‘ 487 F ' 2d et 498. A conviction on a con- 
|| spiracy charge will no t give double jeopardy protection on 

j the 3UbatantiVe Char8es ocmmitted during the conspiracy and 
|i in the business of the conspiracy. 

The Government has failed to prove the defendant's 
participation in the importation and possession of cocaine 
in Counts 12, 13, 16 and 17, and those counts are dismissed. 
The court finds that the defendant knowingly and willfully 
aided and abetted the importation of cocaine at the times 
set forth in Counts 2, 4,- 6, 8, 10, 14 and 18 i„ arranging 
With Mesa for the importation, in encouraging Torre to import 
cocaine and encouraging Torre to hire couriers to import 
cocaine, and in contributing the monies for the purchase 

price of the cocaine and courier's fees and expenses. The 


- 13 - 







1 


defendant aided and abetted in the importation of cocaine in 
Counts 20 and 22 by advising and encouraging Torre and 
Fontanez to import cocaine with him and in contributing a 
portion of the purchase price and courier's fees and ex¬ 
penses. 

The court finds the defendant possessed the co- 

« 

caine at the times and places set forth in Counts 3, 5, 7 # 

9, 11, 15 and 19, with intent to distribute the said cocaine 
and that the defendant constructively possessed the cocaine 
as set forth in Count 21. 

The court findings the defendant, Carlos 
Martinez, guilty of Counts 2, 3, 4, 5, 6, 7, C, 9, 10, 11, 

14, 15, 18, 19, 20, 21 and 22. 
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IfNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Or NEW YORK 


UNITED STATES OF AMERICA, 


- v- 


LUIS CARL03 : r . IT INEZ and 

hector crduizz, 


A 


-T o rrfn 


1 
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26 1973 jj 


INDICTMENT 
73 Cr. 


Defendants .' 


I . 
* I 


"°O c !Lh • 

stP 2 7 K73 I 


The Grand Jury charges: 


I. From oil ui about the i.st day of June, .’973, 
and continuously thereafter up to and including the date of 
the filing of this indictment, in tie Southern District of 

i 

Mew York, 

LUIS CARLOS MARTINEZ and 
HECTOR ORDONEZ, 


the defendants and others to the Grand Jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 
nr.d agreed together and with each other to violate Section? 212, 
311(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the -'aid 
defendant. 3 unlawfully, intentionally and knowingly wouiu 


and possess vrlth intent 
Ttn»-cot '’n; r control 1c 
be in., to tii . 'Jrr.T.d Ivry 
S4l (a)(1) and >>4 {(\ ) (1) 


to distribute Schedule I and II 
’ ;abstances the exact amount thereof 
i *".7 v. c/.oa in viol a Lion of section.* 312 , 
, (. ‘ Title 21, U:hr .a Crates Code. 


! 










OVERT ACTS 


A 


2 


In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were committed In the Southern District of 


hew York: 

, i- Tniv 13 1973, the defendant, UJIS CARLOS 

<l) 

Administration approximately 1/2 pouna or 
hydrochloride. 

, 1 ,/• iQ7i defendants LUIS CARLOS 

(2) ««***.-* 1* special Agents 

OC the Drug Enforcorr.ent 109ch street 

Ideal Restaurant, Southwest corner 

and Broadway, New York. 


(Title 21, United States Code, Section 846). 






crrflNP CPI'NT 
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The Grand Jury further charges: 

On or about the 13th day of 1973 ’ 

in the Southern District of New York, 

LUIS CARLOS MARTINEZ and 

HECTOR ORDONEZ, 

ehe defendant: s , unlawfully, -Ufull, and Knowing, did 
distribute and possess with intent to distribute a 
Schedule II narcotic dru, controlled substance, to wit, 

appro:; inatoly 248.3 f.rams of cocaine hydrochloride. 


(Title 21, 
841(a) (1) 
States Cod 


United States Cod 
and 841(b)(1)(A) 
.2, Section 2.) 


e 


Sections 312, 

(Title 18, United 









A 


THIRD COUNT 


The Grand Jury further charges: 

On or about the 18th day of September, 1973 

in the Southern District of New York, 

UJIS CARLOS MARTINEZ and 
HECTOR ORDONEZ, 

the defendants , unlawfully, intentionally and knowingly 
did possess with intent to distribute, a Schedule II 
narcotic drug controlled substance, to wit, 

,i- y mo c f cocaine hydrochloride. 

appiOALuuk^^y ww- t,*-—• ui. j 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A) .); (Title 18, 
United States Code, Section 2.) 


/ 



F o r e J n 




PAUL J. CUIdlAH 
United Stater. Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
___X 

United States of America, 

-against- 

Luis Carlo3 Martinez and 
Hector Ordonez, 

Defendants. 


December 26, 1973 
10:00 a.m. 

Before: . . ^ „ 

Hon. Morris E. Lasker, District Judge. 

Appearances: 

Paul J. Curran, Esq. 

United States Attorney for the 
Southern District of New York 
Dan Pykett, Esq., Assistant United States Attorney 

I 

John Curley, Esq. 

Attorney for Defendant Ordonez 

(Legal Aid) 

Ka 3 sner & Detsky, Esqs. 

Attorneys for Defendant Martinez 
Paul Warburg, Esq., of Counsel. 

Also present: 

Gerardo Sanchez, interpreter. 

Michael Levine. 


73 Cr. 911 
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SOUTHERN OUTRiCT COURT REPORTERS. 
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THE COURT: Good morning everyone. 

I believe there is an interpreter required in 

this proceeding; isn't that right? 

MR. PYKETT: Th rt is corre ct , your Honor. 

THE COURT: Would you step forward , plefse. 

Would you plefse ^minister the o fth to the 

interpreter. 

(Ger ardo Sfnchez , the interpreter , wa duly 

sworn) 

THE COURT: Call the cfse , plefse. 

(Case celled) 

MR. PYKETT: The government is ready , your 

Honor. 

MR. CURLEY: The defendant Hector Ordonez is 
present and ready. 

MR. WARBURG: The defendant Martinez is reedy, 

your Honor. 

Your Honor , I believe we h a/e worked out a 
disposition re f ar rs he is concerned. 

THE COURT: Very good. 

Do you wish to make an fppli cation in that 

reg ord? 

MR. WARBURG: Yes , your Honor. 

At this time on behrlf of Mr. Martinez I would 

SOUTHERN OISTN CT COURT REPORTERS. U S. COURTHOUSE 
FOLEY i OUARE, NE* YORK. N.Y. CO 7-«S«0 
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move to permit him to withdr aw his previously entered pier 
of not guilty and he would ft this time offer to pie id 
guilty to count 2 of the indictment. 

THE COURT: Ml right. 

Mr. Warburg , how long hive you represented Mr. 
Mfrtinez in this rise? 

Would you tr inslfte rs I go flong , please. 

MR. WARBURG: Your Honor, I believe since 
around the first of October. 

THE COURT: How much time have you spent with 
him in discussing this case? 

MR. WARBURG: I would say a minimum of six 

hours. 

THE COURT: Are you s ftisfied that he understands 
the nature of the charge against him in count 2? 

MR. WARBURG: I am , your Honor. 

THE COURT: Are you satisfied that he under¬ 
stands the nature of his rights to a jury trial here? 

MR. WARBURG: Yes , sir. I just explained that 

ag ain tod ay. 

THE COURT: Have you also advised Mr. Martinez 
what the maximum penalty may be for pleading guilty to this 
ch arge? 

MR. WARBURG: Yes , your Honor , I have. 

COUTME HN OtSI IMC COURT RE PORT CHS u.S. COURTHOUSE 
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THE COURT: Have you explained to him it could 
bo a 15 yo *r sentence md a fine md throe year parole 
period «t the ord of aiy term of custody that is imposed? 

MR. WARBURG: Yes , your Honor. 

THE COURT: Th ft is on the resumption , of 
course, th ft he h rs not previously been convicted of a 
fc ler il offense involving na-eotics. 

As f ;r re you know , h rs he been? 

MR. WARBURG: As f<r fs I know md from wh ft 
the government has provided me, there ippe nrs that there 
is no previous conviction fs far s narcotics offense is 
con cer ned . 

THE COURT: Is that correct fs far as you 

underst and? 

MR. PYKETT: That is corre ct , your Honor. 

THE COURT: I would like to question Mr. Martinez 

hii si-11 now. 

BY THE COURT: 

0 Mr. Martinez , how old are you? 

A (Through the interpreter) Thirty-six years. 

V How much education have you hid? 

A Three years. 

0 Are you in good health? 

A Yes. 


VUTmLwn D:ST.- cr C3IIHT Rf POSTERS. US. COURT HC USE 
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0 !' «vr you over been aidi ctcd to drugs or alcohol? 

A Very little alcohol. 

0 Are you under the influence of any drug or 

rl cohol rt the present time? 

A No. 


0 Mr. Warburg says he hfs represented you since 
Octoher md he has spent at least six hours with you going 
over this case. 

H eve you been satisfied with the services that 
Mr. Warburg hrs rendered to you rs a lawyer? 

A Yes. 

0 Mr. Warburg says th rt you wish to plead guilty 

to count 2 of this indictment. I will tell you what count 
2 s ays to be sure that th rt is the count to which you 
wish to plead guilty. 

Count 2 states that on or about the 13th of July 
197 3 , that is about five md-a-half months ago, you md 
Mr. Ordonez either distributed or had in your possession 
with the intention of distributing approximately 24 E. 3 
gr nns of cocaine hydro cloride. 

Is that the charge to whi ch you v.’ish to plead 

guilty? 

A Yes , sir. 

0 Will you tell me in your own words , Mr. Martinez 


ns-:_C T CCILRI M.POWTERS. U S. CO J « MO J-. t 
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just whet, you did th at renders you guilty of that charge. 

A Th et I did give 250 grams of codeine to the 

agent. 

Q Did you receive or were you to receive any 

money for doing so? 

A Yes. 

Q All right. 

Do you undersrtnd , Mr. Martinez , that you have 
e right to be tried on this charge by a jury of 12 men end 
women? 

A Yes. 

Q And do you know that you could not be found 

guilty of this charge if you were tried by a jury unless 
ell the members of hte jury agreed that you have been proven 
guilty beyond a reasonable doubt? 

A Yes. 

Q Do you know that ft such a trial your 1 &ryer wou 

have the right to cross examine my witnesses against you 
aid you would h eve the right to face them or confront 

then? 

A Yes. 

0 Are you willing to give up your right to a 

j ury tr i al? 

A Yes. 


SOUTH! >N C*?0T • CT COU«T U r 'jRTHOUSt 
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o Do you V. now th at if I accept your pie* I ccr> 

Impose the * <me sentence on you th at could be imposed if 
you were tried and found guilty by a jury? 

A Yes. 

Q Do you brow th rt the maximum sentence to which 

you nr/ be sentenced is * 15 ye tr prison term, a $25 ,000 
find in d a three ye er o nrole period ct the end of my 

irpr i sonment? 

A Yes. 

Q h e s anybody told you that if you plead guilty 

you will receive a shorter sentence than you would if you 
did not pie cd guilty? 

A No. 

Q Has my body male any promises to you os to what 

sentence will be imposed if I accept your plea of guilty? 

A No. 

0 Do you know th at if I accept your plea of guilty 

you would have no right to sppe al to a higher Court from 
<ny liwfully imposed sentence? 

A Yes. 

0 Do you know that If I accept your plea of guilty 

you have no mhern ~ti c right to withdrew your rAo e of guilty? 

A Yes. 


0 


Has iuybody threatened you th at if you did not 


i-uf.:.•••• s :t. 'i cuu " ui c^hthO'.^ 
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pie id guilty you or my body close to vou would be harmed in 
tny wry? 

A No. 

0 Why rre you pleading guilty? 

A Because I recognize that I rm guilty. 

0 All right. 

Are there my questions th rt you would like to 

to Me? 

A No. 

THi: COURT: All right. 

Gentlemen, I on satisfied th rt Mr. Martinez 
understands the nrture of the charges rgrinst him in count 
2, th rt he understands the nrture of his rights to a jury 
trial and otherwise , that he has intelligently and 
voluntarily given up the right to a jury trial, that he 
h rs intelligently and voluntarily pleaded guilty to the chargie 
hero aid that there is a factual basis for his doing so, 
and I will accept the plea of guilty. 

MR. WARBURG: Your Honor, may I just add that 
the only representation th at I made to Mr. Martinez is that 
after he hid entered his plea of guilty the government would j 
agree to di-miss the two r omaining counts of the indict¬ 
ment. . 

TliK COURT: I thnik that that is a reasonable 

southern n* T ct cm.'<T u.s courthouse 
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represent, ation , although I don't know whether it's put in 
terms of the government dismissing those counts at this 
time or at the tf ? of sentencing. 

It is the norm el procedure in this Court that 
when e men is sentenced on e plea of guilty, the other 
charges eg pins t him in the indictment ere withdrawn by the 
government or dismissed with the consent of the government. 

Before we le we we will set a sentencing date 


here. 


Mr. Martinez is in custody, as I understand 


it. 

MR. WARBURG: That is correct. 

THE COURT: He should be advised , would you tell 
him, th at I an aware of the fact that he h as been in custody 
since September and I regret that he was in evstody prior 
to his either being tried or pleading guilty, but that he 
will be given credit for the time he h as served in custody 
already towards whatever sentence is imposed upon him. 

All riqht. 

(P ruse) 

THE COURT: What about Mr. Ordonez? 


Mr. Curley. 

MR. CURLEY: Good morninq , your Honor. This 
matter is a little more complicated, end I would like to 


coj7 m rr»N oi5i ci count kefontlhs u s. c&'JRThousc 
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trke a few moments to advise the Court of the b ackground. 

THE COURT: Please do. 

MR. CURI.EY: The indictment which is before the 
Court refers to dates -- the conspiracy startina in June 
and overt acts in July md substantive counts in July and 
September of 1973. 

THE COURT: Yes. 

MR. CURLEY: However, it is my understanding 
th ft the defend ml in this case wfa not arrested on the 
indictment or on the charges until approximately December 
10th. 

THE COURT: You are speaking of Mr. Ordonez? 

MR. CURLEY: Yes* your Honor. 

He was arraigned before the magistrate and at 
that time he was assinged counsel, aid a few days 1 .ter 
was interviewed by me with the assistance of an interpreter.; 

THE COURT: You were assigned counsel? 

MR. CURLEY: Yes, your Honor. 

THE COURT: Yes. 

| 

MR. CURLEY: I have spent several hours discussii t 
the indictment with him and h eve attempted to learn of any 
witnesses or any defenses that Mr. Ordonez might have. 

Through the interpreter he h as not been able to give me 
anv issistm o>. 


50U1 >'FNN OIST . CT COUH f fiEPQ«TtRS. U.S r„OUH T H .1V- 
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Ho hr?? revised me as r result of our convers etior 
as I hive forv;creel parts of the government's case -- 

THE COURT: What do you mem by "forwarded"? 

MR. CURLEY: Your Honor , I have had some 

discussions with the prosecutor under our informal rules 
concerning discovery, or our formal rules concerning 
informal discovery. 

I h eve obtained the defendant’s recorded 
statement on the U.S. Attorney's official form concerning 
his pre-err aignnent interview md T have been given the 
substance of apparently statements made to the arresting 
agents at the time of his plea. 

THE COURT: Have you informed the defendant 
of the information you have received from the government? 

MR. CURLEY: Yes, your Honor, and that is wh at 
I have forwarded through the interpreter to the defendant. 

It appears to be a factual ccse plus cir cumst anti •. 

eviden ce. 

Mr. Ordonez has conceded presence with the co- 
defendant, Mr. Martinez, on several occasions end has 
indicated that he would dispute some of the factual discussion 
or allegations that the government has advised me would be 
presented during his trial. 

i 

THE COURT: Cm you tell me what he would 
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dispute? 

MR. CURLEY: Yes, your Honor. While conceding 
presence with Mr. Martinez, he would dispute an active par¬ 
ticipation in various discussions end tr ans actions. 

He has advised me, your Honor , that he has come 
to the conclusion that he would be unsuccessful in light of 
the fact that the agent or agents would be contradicting him 
nr J hove indicated the government's case would show. 

He has therefore advised me to esk the Court to 
allow him to plead guilty to count 2 of this indictment as 
Mr. Martinez has done. 

y advised him that it is possible, and T 

would ask the prosecutor to state as we s ay in open court to 
your Honor the nature and extent of the government's proof 
against my client. 

At that time the Court would decide whether it 
would accept the plea of guilty from Mr. Ordonez. 

THE COURT: All right, Mr. Curley. 

fir. Ordonez, have you understood through the 
interpreter everything that Mr. Curley has said so far? 

DEFENDANT ORDONEZ: Yes. 

TUT. COURT: All right. 

Mr. Pykett , in the circumstances described by 
Mr. Curley, I would jsk you to outline for ne what the 
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Government would expect to prove, and I went the interpreter 
to be sure to interpret your statement so that Mr. Ordonez 
is w;re of what information before I ask him any questions. 

MR. PYKETT: Your Honor , on July the 13th 

special agent. Michael Levine, who is presentinCourt here 
today, sitting here with the green jacket, met Mr. Martinez 
and negotiated for the purchase of 250 grams of cocaine. 

At that tine, your Honor , Mr. Martinez left the 
company of the agent and returned some half an hour later 
walking down the street with Mr. Ordonez, and Mr. Martinez 
subsequently delivered the 250 grans of cocaine to the 
undercover anent. 

At th a»t time, your Honor , payment was not made fo:* 
the 250 grams. Rather three days later, on July the 16th, the 
undercover agent returned and met with Mr. Ordonez end Mr. 
Martinez at a restaurant, and at th at time Mr. Martinez v/as 
given $6,600 under the table. 

Mr. Martinez asked the question, "How much is 

there"? 

THE COURT: Mr. Martinez did? 

MR. PYKETT: Yes, sir. And the reply was, 

"sixty-six". 

i 

When Mr. Martinez looked puzzled , Mr. Ordonez 


said "$6 ,600". 
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There was some discussion in Mr. Ordonez' 
presence of future deliveries of cocaine, although Mr. 

Ordonez did not take part in those discussions. 

Subsequently agentspiaced Mr. Martinez under 
arrest on I believe September 16th of this year in froritof 
his apartment building. 

Mr. Martinez end Mr. Ordonez reside together 
in the see apartment, apartment 6-H at 2320 Aqueduct J 

Avenue, which is very close to the area where the first 
delivery was made of the cocaine. 

Upon placing Mr. Martinez under arrest, they 
rrked him. to cccomp a.»»y them upstairs to apartment 6-H for 
the purpose of placing Mr. Ordonez under arrest. 

When they arrived at the apartment Mr. Martinez 
unlocked the door. However , it was bolted , shut or chained , 
end Mr. Martinez yelled something in Spanish which the 
agents did not understand. 

Following that they heard a commotion in the 
apartment md heard whet they believed to be a v/indow 
opening. They thereupon broke down the door , entered the 

I 

apartment, only to find that no one war. present in the 

\ 

I 

apartment at the time. They did look out the window of the 


apartment , rorr window of the apartment, hov;ever , a*nd 
observed on a roof approximately 3 floors below this apartment 
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e shoebox. Upon retrieving the shoebox they found it to 
contain some COO grans of cocaine. Also in the 9 hoebox was 
an immigration referral slip with the nane of Hector 
Ordonez on it in the sane box where the 3 packages of cocaine 
which totaled 600 grans was located. 

Mr. Ordonez was not located. However , in 
December when he was finally arrested Mr. Ordonez made 
admissions to the agent that he had been in the apartment on 
the occasion when the agents had to break down the door. 

THE COURT: Admission made to Mr. Levine? 

I 

MR. PYKETT: Yes, made to Mr. Levine, yes, 
who p ani sh , md advised the defendant e>*. ho.s rig**i-s 

prior to th~ admission being made. 

In addition, he made similar admissions to the 
assistant U.S. Attorney who interviewed him prior to his 
arr aignment. 

THE COURT: Who was that? 

MR. PYKETT: Mr. Batchelder. 

When he was arrested Mr. Ordonez further used a 
false name, your Honor, until he was introduced to special 

| 

agent Levine, at v/hi ch time he admitted that he was Hector 
Ordonez and he, in fact, had used a rinse name because he 
was afraid. That is the answer he gave. 

There is other evidence , your Honor , which 1 am 
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not in a position to disclose rt this tine. That in 
substance is 1 believe a prime f ecLe cese on behelf of the 

government against Mr. Ordonez. 

THE COURT: Mr. Levine, would you be prepared to 

t&tifv to the facts as Mr. Pykett has stated them under 
O i th? 

MP. LEVINE: Yes, I would, your Honor. 

HY THE COURT: 

Mr. Ordonez , how old ere you? 

(Through the interpreter) I an to be 3 2 yens 
flow phi ch education have you had? 


Q 

A 


old 


n 


A Four years. 

Q Where did you grow uu? 

A In Columbia. 

Q How long have you been in the United States? 

A Since April 5 , 1971. 

q Have you held any jobs here? 

A Yes, I have been working all this time. 

q What kind of work do you no? 

A T was a cal'* driver and I used to work in a 

nhop is a welding operator. 

0 vrh at was your job in Columbia? 


f actoc 


0 






A 21 


17 


1 

2 

3 

4 

5 
fi 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


gg 

A 

Q 

A 

Q 

?1 cohol? 


I rlr>o did drivers work end welding. 

Are you in good health? 

Yes. 

Heve you ever been addicted to drugs or 


A Ho. 

q Are you under the influence of any drug or 

sedative at this time? 


Ho. 


0 Mr. Curley says that he has discussed this case 

with you for a number of hours since you were crested in 
the middle of December. 

Hiwe you been satisfied with the services th it 
Mr. Curley hes rendered you es e ltwyer? 

A Yes. 

q And he says that you wish to plead guilty to 

count 2 of this indictment which I will read to you to 
be sure it is what you do want to plead guilty to. 

Count 2 says that on July 13th you and Mr. 
Mcrtinez hod in your possession with the intent of distribute 
or th ft you did distribute 246. 3 qrOTS of coceine hydro 

ch 1 or id e. 


21 


Is that the charge to which you wish to plead 


O'. I 
*■* / 1 1 


guilty? 
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Yes. 


10 i 


o Do you v;ish to mrke any st atement about your 
p <rti cap ation in the events charged here? 

A Only if it is necessary. 

0 Vfell , is it correct that you were present with 
Mr . Martinez on this dry when Mr. Martinez sold the narcotics t 


Mr. Levine? 


A I was present when he received the money and I 

lerrned that it was narcotics , cocaine deal. 

0 Did you hear the statement male by Mr. Pykett 


12 about the information against you? 

l! 

13 I; A Yes , I he rrd. 


Do you agree th at the f acts were cor re ctly 


st ated by him? 


10 1 


In what respect do you dispute them? 
I only s £v him once. 

Who , Mr. Levine? 


Q Is there any information v/hi ch you wish to 

dispute the facts stated by Mr. Pykett? 

A Nothing else. 

0 Do you know that you have a right to be tried or 

this chtrqe by r jury of 12 men and ./oren? 


ii . y .4 n 
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0 Do you know theft you could tell them your story 
. if you wish to , but you would not be required to? 

A Yes. 

Q no you know that your 1 iwyer could challenge 
the government witnesses md you could face them in Court? 

A Yes. 

Po you know that under Ameri can L<w you could 
not be found guilty by the jury unless all of them agreed 
that the charges had been proven against you beyond a 
reasonable doubt? 

A Yes. 

Q Are you willing to give up the right to be 
tried by a jury? 

A Yes. 

o Do you know that If I accept your plea of guilty 

I an impose on you the sene sentence that could be imposed 
if you were found guilty by a jury? 

A Yes. 

0 Do you know that thet sentence could be re much 

tS 15 yeirr in ^ ail or a $25 ,000 fine and a 3 year special 
parole period? 


Yes. 


0 


lies anyone told you thet if 


you pie ad guilty 
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you would receive a lighter sentence then if you did not 
plead guilty? 

A No. 

Q Has anybody promised you anything as a result 

of pleaiing guilty? 

A No. 

Q Has anybody threatened you that if you did not 

plead guilty you or your family or anybody close to you 
v.’ould be harmed in any way? 

A No. 

Q Would you tell me why you wish to plead 

guilty. 

A Because I consider myself guilty. 

Q All right. 

Are there any questions that you wish to ask 

me? 

A No. 

THE COURT: Any other questions that counsel 
wish to have put to Mr. Ordonez? 

MR. CURLEY: 1 have no questions, your Honor. 

T would like to say one or two things. 

THE COURT: Do you have any questions? 

MR. PYKETT: I have no questions. 

THE COURT: What is that, Mr. Curley? 
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MR. CURLEY: I know of no defense in lw or 

in fact. I do not know of any witnesses who can aid the 
defend ant. 

THE COURT: All riqht , gentlemen. 

MR. CURLEY: I have advised the defendant; 
your Honor , that he has the right to compulsory process 
even though he has no money. 

He h rs advised me that he can not recall any 
persons who could assist him, but that if he were to think 
of tv. y, they would be in a similar situation as being illegal! 

I 

aliens and he would not expect them to help him even if they > 
were directed by the Court to do so. 

I have also alvised the defendant, your Honor, 
that regardless of the sentence imposed by the Court, 
he would undoubtedly be deported at the appropriate time 
by the immigration authorities. 

THE COURT: Thank you, Mr. Curley. 

Gentlemen, I am satisfied on the basis of Mr. 
Curley's original statement, Mr. Pykett's statement, Mr. 
Levine's representation to the Court that he would testify 
to the facts asserted by Mr. Pykett , Mr. Ordonez' answers to r.» 
questions an! Hr. Curley's second statement th it Mr. 

Ordonez fully understands the nature of the charges against 
him here md understands the nature of his rights, including 
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his rights to a jury tri £-1 as well as the nature end 
consequences of pleaiing guilty to this charge and that he 
hes intelligently end voluntarily waived his rights to a 
jury trial «nd otherwise, that he has intelligently and 
voluntarily pleaded guilty to this ch arae in count 2 and 
th et there is a factual basis for the charges against him. 

I will accept the plea of guilty. 

MR. CURLEY: Mr. Ordonez is in jail in lieu of 
5100 ,000 hail set by the magistrate on December 10th, your 
Honor. He apparently has no assets at ell. 

We make no bail explication at this time. 

THE COURT: I think it is in the interests of 
both men here for us to get as early t possible a pre¬ 
sentence report so sentencing can come as soon as possible. 

If you two gentlemn will wait for just a moment, 
I will check with my chambers to find out when I can set the 
sentencing date for and I will advise you. 

Is there anything further , gentlemen? 

MR. PYKETT: No, your Honor. 

THE COURT: Thank you. 

(Re cess) 

(In the robing room) 

THE COURT: Sentencing will be on February 1st 

at 9:45, Friday, in room 615. 

***** 
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THE CLERK: United States of America versus Luis 
I Martinez and Hector Ordonez. Is the Government ready? 

MR. PYKETT: Government ready. 

MR. WARBURGH: Defendant ready. 

MR. CURLEY: Defendant Ordonez ready. 

THE COURT: Madam Clerk, will you swear the 
j| interpreter, please? 

j THE CLERK: There are two interpreters. 

THE COURT: Are there different languages? 

MR. CURLEY: No. I believe co-counsel has retained 
his own interpreter and the interpreter for Mr. Ordonez is 
supplied by the Government. 

GERARD SANCHEZ, was duly sworn a3 official 
Spanish interpreter: 

CONSUELO VALENCIZ, was duly sworn as 

official Spanish interpreter: 

MR. CURLEY: Your Honor, may I proceed first because 
I am on trial before Judge Duffy? 

THE COURT: You may. Is there anything, Mr. PykettJ 
that you wish to bring to my attention that you believe has 
not been brought to my attention? As you recall, I took the 
pleas of guilty here and I have had the normally detailed 
I pre-sentence reports. 

. 

i 1 I 

MR. PYKETT: No, your Honor, I have nothing further 

i 

i 
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to add. 

THE COURT: Mr. Curley? 

MR. CURLEY: Good morning, your Honor. At the time 
the plea of guilty was entered, I did make an extensive comment 
to the Court because of some of the peculiar facts in this 
case, and since I did speak at length I will speak more briefly 
today. 

In addition, today I have a cold. But, the two 
defendants in this case were alleged to have sold narcotics to 
an undercover agent. As I understand it, my client was basic¬ 
ally an aider and abettor and a participant with Mr. Martinez 
in the transaction in question. 

At the time in the summer, in July and later on, I 
believe it was September, when the agents decided to make an 
arrest, they allege that my client escaped from the residence 
on Aquaduct Avenue in the Bronx, so when Mr. Martinez was 

i 

arrested, my client was classified as a fugitive. 

An indictment was obtained against Mr. Martinez and 
the defendant, and Mr. Martinez pled not guilty and the matter 
was assigned to your Honor. A few weeks before a tentative 
trial date was set, my client was arrested. 

1 

I had several discussions with him, all, of course, 
were through an interpreter, and he indicated to me that he 

i j 

wished to enter a plea of guilty. At the time he entered the ! 

i 

!l 

ii 
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plea of guilty he told your Honor what he had done and the 
Government indicated whfc its proof would be. Yesterday I 
spent some time reviewing the probation report with the consent 
of the Court, and I found out most of the facts that I had 
learned from my client, from the proceedings at the time the 
plea of guilty was entered, what I Knew about the case, and my 
client’s background was adequately reflected in the probation 
report. I think the Court is aware of as much about this ca3e 
as I am. 

I have asked my client this morning if there i3 
anything else that he wishes to add to what we have brought to 
your Honor's attention to date, and he has advised me that 
there is nothing else. I mention that the Court is aware of 
his relationship with his wife from whom he is separated, lives 
! in Bronx County, the other woman, Mrs. Montez, lives in Kings 
County, his family in South America. 

The defendant has been in custody in lieu of bail 
since his arrest on this charge. My understanding at the time 
of his arrest was that a detainer would be lodged, his status 
was that of an illegal alien in this country, and deportation 
proceedings would proceed, regardless of the outcome of the 
| imposition of sentence by your Honor. 

Since this is a narcotics case, I am sure that the 
deportation proceedings will follow expeditiously, and the 
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defendant will be deported. I tnxr.H the question indicated in 
the probation report is that if the defendant is to be 
committed to a federal prison, how long the period of time 
would be before he would be transferred to South America. 

The defendant, your Honor, has basically asked me to 
ask the Court to be as lenient as possible in imposing 
sentence upon him, and in view of the fact that the Court is 
aware of his age and background, he has been in custody since 
the time of his arrest, I would suggest to the Court that no 
significant purpose beyond the keeping of a convicted defendant 
in custody would be served by an extensive period of incarcera¬ 
tion at this time. 

Other than a response to any questions of the Court, 

I have nothing further to say at this time. 

THE COURT: Thank you, Mr. Curley. Mr. Ordonez, 
under American law you have the right at this time to say 
anything you wish to the Court as to what sentence should be 
imposed on you in connection with this case. I would be very 
glad to hear anything you have to say. 

m 

Is there anything you wish to tell me? 

DEFENDANT ORDONEZ: No, your Honor. 

I 

THE COURT: Mr. Ordonez, you stand convicted on your 
own plea of guilty of possessing cocaine with intent to dis- 
tribute it. The possible penalty here is 15 years in jail and 

i 
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and a $25,000 fine, plus a three-year special parole period. 

Against you stands the nature of the crime itself; 
participation at least to a substantial extent and enough to 
satisfy me that your plea of guilty is a valid plea; your 
transaction involving 248 grams of cocaine; and it is difficult 
for me to believe that you were not aware of the fact and 
connected with the 600 grams of cocaine which were found in the 

I 

apartment from which you left by the window when the police 
came. 

Against you also is the fact, according to my 
reports, that neither you nor Mr. Martinez have been of any 
assistance what-soovpr to the public authorities in explaining 
where these narcotics came from, so that further protection of 
the public could be afforded by trying to arrest, try and con¬ 
vict your sources. 

A further count against you, as far as I am con- 

! 

I cerned, is that although you have been freely allowed to come 
to this country, being a citizen of another country, you have 
violated our laws in a completely unacceptable way. 

In your favor, so far as the record indicates, is 

■I that you have not been convicted before and that at least you 

1! 

have accepted your responsibility as to this particular crime. 

Under the circumstances, it is ad-judged that the 

li 

'defendant be committed to the custody of the Attorney General 

it i 

1 I 
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or his authorized representative for a period of two and a 
half years, and upon the termination of custody shall be subject 
to a special parole period of three years in accordance with 
the provisions of Title 21, United States Code, Section 841 

(b)1(a). 

Mr. Ordonez, you will be given credit under our law 
for the time that you have already served in jail and if you 
behave well in prison, which I have no reason to believe you 
will not, you will be given credit for what is called good timej 

against your sentence also. 

MR. CURLEY: I believe my client is mentioned in 

counts one and three also. I respectfully move to dismiss 
those counts as to him at this time. 

MR. PYKETT: No objection. 

THE COURT: With the consent of the Government, thati 

motion is granted. 

Go ahead. 

MR. WARBURGH: Your Honor, the defendant stands be¬ 
fore this Court after having pleaded guilty to one count of a 
three-count indictment involving the possession and distribu¬ 
tion of cocaine. I had an opportunity yesterday to read the 
pre-sentence report, and at this time I want to point out to 

| 

ji the Court that there are certain statements in the probation 


jj 

>1 report that I would like to challenge. 
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THE COUr.T: I wish you would have pointed that out 
to me yesterday so I could have had the probation authorities 
here. What is it? 

MR. WARBURGH: The probation report indicates or 
describes Mr. Martinez as a person who solicited individuals tc 
go to Venezuela to return to this country with cocaine. 

THE COURT: Yes, it does. 

MR. WARBURGH: This is based on the information pro- 
' vided by an informant, I Iriieve. Also in the probatxn report 
! there is some description of Mr. Martinez as a major supplier 
jj of cocaine and in a business involving cocaine. Those two 
j facts I would like to challenge at this time, and I believe 

i 

that the Government should be put to some sort of proof here to 
substantiate those allegations, because the defendant denies 

i those allegations. 

J THE COURT: Proceed. 

MR. WARBURGH: If those allegations don't bear, 
of course — don't have any bearing on the Court's considera¬ 
tion of Mr. Martinez' sentence, then I wouldn't be challenging 
them. I don't know whether the Court is crediting those 
statements or not at this time. 

i 

THE COURT: I do not intend to credit them because 

j . .. 

I I find that Mr. Martinez, and I don't think there is any dis- 

|| 

' cute about this, was the moving force in the transaction, is 

II 

it 
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involved in this indictment, and I think that his sentence 
should be judged accordingly, without reference to the other 
situations referred to. 

MR. WARBURGH: Since the Court then is not going to 
accredit th'-se descriptions of Mr. Martinez and I assume is 
not going to use those in considering what sentence to impose 
upon him, at this time I don't feel then that the Government 
has to be put to the proof — 

THE COURT: I understand. 

MR. WARBURGH: Mr. Martinez as described in the 
report is 37 years old, and to his benefit has never been in¬ 
volved with the law before. I believe that this involvement ir 
this transaction was an isolated one and because of the ex¬ 
cellent work of the federal agents I believe that Mr. Martinez 
was stopped before he could endanger the public in any other 
way. 

I believe that there is a possibility that Mr. 
Martinez participated in this venture because of circumstances 
I that existed at the time. 

THE COURT: What circumstances? 

I 

MR. WARBURGH: Your Honor, he came from a background, 

I I 

of poverty, he had been born in Puerto Rico, deserted by his 

j| father, taken tc Venezuela by his mother who died sometime 
!j thereafter, came to this country in an unusual way in an attempt 

I! ! 
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2 i to hotter himself. He was smuggled here by a friend of his on 

I I 

3 a ship. 

4 He doesn't deny that fact and he admits that fact. 

i 

5 He came here to better himself, and he met a young lady by the 

6 name of Rafaella whom he lived in a commonlaw relationship with, 

7 and she became pregnant and they were evicted from their home. 

8 jj He really had no substantial employment, and under j 

9 jj those circumstances, after being evicted, having no substantial 

10 j employment, being forced to have this young lady go to Puerto 

11 Rico to live because he couldn't provide for her, I believe 

12 that this may have caused him to become involved in this type 

n business because — 

14 I THE COURT: Because he needed money. 

15 j MR. WARBURGH: Admittedly it's a way to get money. 

j 

THE COURT: Admittedly it is. 

17 MR. WARBURGH: I believe, however, that he at the 

18 jj time, knowing, of course, that this was wrong, was really 

19 !| trying to help himself and his wife to possibly live together 

20 j again, although in a very 

I 

2 1 Jl THE COURT: I am sympathetic with such matters, Mr. 

22 i'i warburgh, and I want Mr. Martinez to know that I think it is 

ii 

2,3 j, a n very easy for us to sit up here on the bench and judge 
21 people who have problems of poverty; but those problems can't 
2 .-, i be solved at the expense of other people, by inflicting on t..-_ 
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MR. WARBURGH: Mr. Martinez realizes that and I 
pointed that out to him myself. But he has freely admitted 
his guilt in this particular case, and he realizes that he 
must be punished for this crime. 

In punishing him, however, he asks you not to 
punish him to the extent that his wife and child are punished. 
I realize that they are receiving public assistance, but it 
is his desire to, if he can, provide for them himself. 

THE COURT: If that suggests a suspended sentence, 

I don't think I can possibly do that. 

MR. WARBURGH: I am not suggesting a suspended 
sentence, Your Honor, T urge this court to consider- h?m as 
an individual in his own individual circumstances. I believe 
that he has learned a lesson from this involvement and I 
don't think that he is ever again going to become involved 
in any type of criminal activity. 

THE COURT: I certainly hope not, although you 
know that that is often stated in this court and in every 
other court and it doesn't turn out to be the fact. 

MR. WARBURGH: That is right. I ask this court 
to balance society's interests with Mr. Martinez's interests, 
because both have a great deal at stake here. 

THE COURT: All right. 

MR. WARBURGH: He realizes that imprisonment here 
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|| is properly mandated in this particular case, but he asks 

|| 

the court not to punish hin as a deterrence to others because 
I think it's been established that that is not a valid goal 
for -- 

THE COURT: I am not sure I think that anything 
has been established or that that is not a valid control, 
but it certainly is not controlling. 

MR. WARBURGH: He asks the court to be as lenient 

. 

as possible in this case. After he had pleaded guilty and 

I 

sometime at the beginning of this year, I think January 15, 
he was indicted in the Eastern District of New York — 

THE COURT: That is not very encouraging. 

MR. WARBURGH: — with a nui.ber of other defendants 
in a conspiracy case involving cocaine. I have that indict¬ 
ment here in court, and there are a number of substantive 
counts in which he is named that are dated after his date of 
arrest and confinement in this case. 

I ask the court, of course, not to consider that 
j against him because he is presumed innocent in tnat particular 

j 

I case. 

| 

THE COURT: I shall not. 

MR. WARBURGH: Based on all the facts and based on 

| 

a very thorough presentence report, I ask that the court be as j 

. 

lenient as possible in sentencing Mr. Martinez. 
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THE COURT: Thank you, Mr. Warburgh. 

Mr. Martinez, you heard me tell Mr. Ardenez, and 
I tell you, that you have the right at this time to say any¬ 
thing to me that you wish to say in regard to the sentence 
that ought to be imposed on you. I would like to hear from 
you. 

Is there anything you wish to tell me? 

MR. MARTINEZ: Your Honor, that you consider that 
I have a wife and a son. 

THE COURT: /.ll right. Thank you. 

Mr. Martinez, as with Mr. Ardenez, you stand here 
convicted on your own p1*»a of guilty of violating cur lavs 
with regard to the control of narcotic drugs. Even though 
this is your first offense, the law would allow a penalty of 
five years in prison and a $25,000 fine, and a three-year 
parole period. 

As I said in the case of Mr. Ardenez, the nature of 
the crime here is a very serious one. We all know what the us« 
of narcotics had done, particularly in this city, to the 
society, and the sad thing is that even if you committed this 
crime because you needed money for your family, it is the poor J 

I 

i 

people of our community who are largely the victims of the 
traffic in narcotics. So there is that against you. 

Also against you is the fact that, as with 
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mr. Ardenez, according to the presentence report, you have 
given no information as to the source of your narcotics so 
that the public can be protected from those sources. 

Furthermore, I don't think there is any question 
but that you were the moving factor in the offense described 
in this indictment. On the other hand, you don't seem to have 
any prior convictions. You have admitted your responsibility 
in this case, and I am aware that you, like Mr. Ardenez, have 
a wife, and in your case a son. 

Bearing in mind all these things against you and 
in your favor, and the necessity for protecting society in 

! 

matters of this kind, it is adjudged that the defendant be 
committed to the custody of the Attorney General, or his 
authorized representative, for a period of three years, and 
upon the termination of custody shall be .subject to a special 

parole period of three years in accordance with the provisions j 

! 

, of Title 21 U.S. Code, Section 841(b)l(a). 

Mr. Martinez, as I said to Mr. Ardenez, you will 
be given credit for the time that you have been in jail 
already and you will also be given credit, if you earn it, 
i for good time at the institution to which you will be trans- 

i 

ferred. If you really mean what you say about having learned 1 
your lesson, you will not be serving such a long sentnece 

i 

] 

1 that you will not be able to return to your wife and son in 
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the relatively near future and take your place as a good 
citizen in society. 

Do you understand? 

MR. MARTINEZ: Yes, Your Honor. 

MR. WARBURGH: Thank you very much, Your Honor. 

Your Honor, there are two open counts. Counts 1 and 
3. I would move to dismiss them at this time. 

MR. PYKETT: I have no objection. 

THE COURT: On the consent of the government, that 
motion is granted. 

(Court Adjourned.) 
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THE CLERK: U.S.A. v. Carlos Martinez. 

THE COURT: The motion to dismiss counts 
two, four, six, eight, ten, twelve, fourteen, 
sixteen and twenty is denied. 

I find that United States against Bozza 

365 F. 2d 206 at page 221, 2d, Circuit 1966, the 
opinion by Judge Friendly clearly holds that an 
aider and abettor may be charged in the district 
in which the acts were committed as well as the 
district in which the substantive crime was 
committed. 

I find that United States against Feldman 

366 K Sup. 356 at page 360, which is a district 
of Hawaii case, 1973,citing United States against 
Lemmer at 316 F. Sup. 249, by Judge Hoffman, in 
the Eastern District of Virginia, 1970, is in 
opposite. 

There is no question that importation is 
not a continuing offen^:. and that is all those 
cases held; that the importation offense was 
committed at the place of entry into the country. 

In United States against Lemmer the 
charge was a 21 U.S.C, section 176(a) charge. 

The importation was not in the Eastern District 
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of Virginia. The defendant was just found there. 

In United States against Feldman, the 
charge was the new section, 21 U.S.Co section 
960(a)(1). The importation was not in Hawaii 
but elsewhere and so the charges were dismissed 
for improper venue. That is not the case here 
and you have an exception. 

Incidentally, United States against Bozza, 
of course, cites another United States Circuit 
case. United States against Gillette, 169 F. 2d 
499 page 451. There, certiorari was denied at 
342 U.S. 827. 

MR. WARBURGH: We read a case from the 
10th Circuit this morning which held in effect 
that smuggling is a continuing offense. 

THE COURT: Smuggling? 

MR. WARBURGH: Yes. 

THE COURT: I don't know the case you 
refer to. 

MR. WARBURGH: United States against 
Jackson. s 

THE COURT: Section 2 of Title 18 in 
effect places venue in two districts. I am 


not talking about smuggling but aiding and 
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abetting any crime. The crime is committed in 
the district in which the aiding and abetting 
takes place. What it does give the Government 
is the right to also bring it in the place where 
the substantive crime was committed so that if, 
in this case — aiding and abetting — if the 
Government decides to prosecute in Florida it 
would be proper venue. However, the Government 
having decided to prosecute in the district in 
which the aiding and abetting was committed, to 
wit, the Eastern District of New York, under 
Common Law, it would be properly venued and it 
was never intended to eliminate that district 
from the place of prosection. I think the 
emphasis was misplaced. It was mispliiced to 
where the crime was committed, the substantive 
crime. 

I think we are ready to proceed with the 
other phase which I regard as the meat of the 
case. 

MR. CADEN: Since we met yesterday I 
placed a phone call and as a result of that. 
Agent Levine is in court and also I placed a 
call to the United States Attorney's office of 
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the Southern District and spoke with the assistant 
who handled the case in the Southern District, 
Piquette, and he indicated to me that he could 
be here at or about one o'clock. 

THE COURT: All right. I'd appreciate 
it if he could get here at maybe two o'clock. 

MR. CADEN: He can be here and he indi¬ 
cated to me that he would be prompt<■ 

THE COURT: Wonderful. 

MR. CADEN: At this time I will have 
the two reports which I previously furnished 
photostatic copies of, concerning this Southern 
District case involving Carlos Martinez, marked 
now as exhibits 56 and 57. 

THE CLERK: So marked. 

MR. CADEN: And I will call Agent Levine 
to testify. 

THE COURT: I assume that both lawyers 
recognize that the possible link here is MTo 
Ordinez. I don't know whether you tried to 
get him, whether he would appear or testify, 
but he would appear to be quite important. 

MR. CADEN: Let me say that may or 
may not be so after you hear Agent Levine. 
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THE COURT: I emphasize "possibly." 

MR. WARnURGH: The other link was 
Mr. Rodriguez and we learned yesterday he was 
possibly out of the country and I would ask 
at this time, if the Government has any state¬ 
ments by Mr. Rodriguez against Mr. Martinez, 
as to the case in the Southern District 
I know at times they have statements of infor¬ 
mants they use to initiate their investigations. 

THE COURT: Do you have any such statement? 

MR. CADEN: I am unaware of any but I 
will ask Agent Levine. I know there are such 

statements the agents keep. 

MR. WARBIJRGH: I would ask the Government 

to produce in court, either for the Court s 
inspection of my inspection, also, the entire 
case file concerning Mr. Martinez in the Southern 
District. 

THE COURT: Is there anything that you 
left out? 

MR. CADEN: The only thing I can say is — 
I asked the agents to bring over the D.E.A. 
reports concerning the matter and they did. They 
hand carried the file and they said it was hand 
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carried because there is a case that arose 
out of the matter involving agent misconduct 
and it is presently on trial and when it came 
over it had to have an agent come over with it 
because of that particular agent's misconduct. 

I have no objection to having an agent 
again come over with the file and allowing an 
in camera inspection of the file. 

THE COURT: Except for those reports 
that charge an agent with misconduct, do you 
have any objection to turning everything else 

over? 

MR, CADEN: I understand that is all 
that was in the file except for the fact that 
1 did not know there may have been a statement. 

I didn't ask the agent to provide me with the 
statement of the informant but I asked Agent 
Vocchicchio to go up and check the file and if 
there is a statement by the informant, to produce 
it and I think Agent Schnackenberg has the file 
and I will ask Agent Vocchicchio to ask Agent 
Schnackenberg to bring over any other D.E.A. 
reports concerning Carlos Martinez in this matter. 

When I spoke to the agents the first time 
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and Agent Levine will so testify — that he 
was introduced to the defendant, Carlos Martinez 
by the informant Abdulio Rodriguez and met with 
him twice*, July 13 end July 16, at which time Agent 
Levine purchased approximately 250 grams of cocaine 
and after the two meetings between Agent Levine 
and Carlos Martinez and Hector Ordinez, the next 
time the agents had cause to meet with Carlos 
Martinez again was the day of his arrest a couple 
of months later, in September. They went to his 
apartment and arrested him and at the time of 
his arrest they arrested Hector Ordinez or he may 
have escaped — 

MR. WARBURGH: Yes, he did. 

MR. CADEN: That's the essence of the case 
against Carlos Martinez in the Southern District 
but I will ask Agent Vocchicchio to go through it 
and if there is anything in the file concerning 
Carlos Martinez, including statements by the 
informant, I will ask him to have them brought to 
the Court and also defense counsel. 

MR. WARBURGH: Your Honor, I think it 
might be of some benefit to the Court if the 
case agent was produced with the file in court 
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because I think he has the most knowledge 
concerning the case. 

Agent Levine was simply the undercover 
agent making the buy. 

THE COURT: I don't know who will know 
more but let's try agent Levine. 

MR. V7ARBURGH: It has been my experience 
in these cases that initially, the undercover 
agent is used in that capacity, whereas the 
case agent has control of the case, develops 
the case and makes decisions. 

THE COURT: You may be right but it 
has been my experience that sometimes the 
undercover agent knows more about the workings 
of the business then the case agent who just 
sees reports. 

MR. WARBURGI1: But he * s usually there 
on surveillance. 

THE COURT: Not always. 

MR. WARBURGH: He is the one who asked 
Agent Levine if he would work in the undercover 
capacity. 

THE COURT: Oh, I don't say don't bring 
in the case agent. Bring him in but let's take 
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the testimony of Agent Levine. 


MR. CADEN: The Government calls Michael 


Levine, 


5 MICHAEL LEVINE 


having first 


been duly sworn by the Clerk of the Court took 
the witness stand and testified as follows: 

THE CLERK: State your name and spell 
it for the record, please. 

THE WITNESS: Michael Levine, L-e-v-i-n-e. 


11 DIRECT EXAMINATION 


12 BY MR. CADEN: 


Q Agent Levine, by whom are you employed? 

14 A By the United States Justice Department, Drug 

15 Enforcement Administration. 

16 Q In what capacity are you so employed? 

17 A As a special agent. 

18 Q How long have you been a special agent? 

19 A I have been a federal agent nine years now and 

20 with the D.E.A. since its inception July 1st of last year. 

21 (1 Do you know the defendant here, Carlos Martinez? 

22 A Yes I do. 


Q Directing your attention now to July 13, a Friday 

did you have an occasion to meet Mr. Martinez? 

A Yes I did. 






Lovine/Direct 


A 53 


2 Q Perhaps I should move back for a moment to an 

3 earlier time, at approximately three o'clock in the after- 

4 noon and ask you if you had occasion to meet an individual 

5 by the name of Abdulio Rodriguez? 

6 A Yes. 

7 Q Was he at that time a Government informant? 

8 A He was. 


Did you know him to be a Government informant 


10 at that time? 


I knew him to be an informant. 

Tell us what if anything you and Rodriguez did 


13 at that time? 


We first went to a Townsend Avenue address in 


15 the Bronx where I first searched the informant prior to hrm 

16 entering this building. 

17 Q Did you know who lived at this Townsend Avenue 

18 Bronx apartment? 

19 A An individual described to me by the informant 

20 as an Italian by the name of Louie. 

21 Q Did you know Louie's last name? | 


Did the informant know the last name? 


Did you meet Louie before? 
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A NO. 

The purpose of my going there was for purposes 
of the informant to bring Louie out of his house and bring hin 
to me. 

Q If hewere to be brought out of the house by the 

informant what would you do then? 

A I was to negotiate with Louie for a heroin 

contact that Louie had. 

Q Did the informant go into the house? 

A Yes, the informant did go into the house after 

1 searched him. 

Q VThat was the next thing that happened after the 

informant went into the house? 

A He came out of the house with a package of money 

and got back into the car with me, telling me that Louie didn't 
want to come out — didn't want to meet anybody. 

The money was for a prior cocaine transaction 
in which theinformant had told me he had received cocaine 
from an individual by the name of Carlos and had delivered 
it to tnis Louie and this was the balance of the money due 
for the prior cocaine transaction. 

q And that transaction, that prior transaction, 

that had been described to you by the informant, what was the 
role of the individual he named as Carlos in that prior 
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transaction — the seller ot the cocaine? 


Rodriguez. 


Carlosvas the seller to the informant, Abdulio 


What was the informant's relationship with the 



individual identified as Louie? 

A He would sell it at a profit to this individual 

Louie the Italian but the way the arrangementvas described to 
me by Abdulio was that it was only partially a buyer-seller 
arrangement because Carlos was aware of Louie's existence 
and on many occasions fronted — put the narcotics up without 
money, pending the receipt of money by Abdulio from Louie. 

THE COURT: Was this heroin or cocaine? 

THE WITNESS: Cocaine„ 

THE COURT: But originally, you say 
Rodriguez went into the apartment on a heroin 
purchase. Wasn't that it? 

THE WITNESS: No. The purpose was that 
Louie had a heroin contact — 

THE COURT: Oh, I see — 


THE WITNESS: (continuing) And Abdulio 
was trying to introduce me to Louie so I could 
glean the heroin contact through Louie. 

Louie's only contact for cocaine was 
through Abdulio into Carlos. 
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2 1 Q What you are testifying to Agent Levine, is 

3 that when you went with the informant to Louie's home, that 

4 at that time, you had no idea of meeting Carlos that day or 

5 conducting any investigation of Carlos? 

6 || A Oh, no. We had prior arrangements made where 

7 | we were going to meet Carlos that day for the purchase of 

8 || cocaine. 

9 li Q Fine. 

10 || Would you tell the Court what information, if 

11 any, you were aware of concerning Carlos while you were at 

12 Louie's house. 

13 || If you understand my question — what you knew 

14 || about Carlos Martinez? 

15 || A I knew there wa. a relationship between Abdulio 

16 |Rodriguez, the informant and Carlos. 

17 II Q How did you know that ? 

18 II A Abdulio told me. 


19 

20 
21 
22 

23 

24 

25 


Q What did he tell you? 

A He said that he would obtain cocaine from Carlos 

Martinez which I would then deliver to Louie the Italian. 

Q Then, as of July 13, the informant, Abdulio 

Rodriguez nad informed you c f the relationship he had to the 
defendant, Carlos Martinez? 

A That is correct. 





he was a middle-man because though Abdulio made a profit, 
Carlos quite frequently, according to Abdulio and according 
to what happened that day with me, would front the money, 
knowing of the existence of Louie. 

Q Front the money or the drugs? 

A No, front the drugs; put the drugs up front 

without receiving payment depending upon payment from Louie 
to Abdulio. 

Abdulio would extract his profit and pay whatcve 
was due to Carlos. 

So, however — that is the working relationship. 
However you want to describe it you can. 

Q It would appear from what you say that the 

relationship was one of the drugs being transferred from 
Car3os.to the informant on a consignment basis with Abdulio 


responsible for turning over whatever amount of money they 


are agreed upon — ultimately? 

A Yes. 

THE COURT: As far as you know, the 
transfer of merchandise from Martinez to 
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Rodriguez was solely cocaine? No other drug? 

THE WITNESS: No other drugs that I 
knew of, your Honor. 

Q I might ask you, also. Agent Levine, if Abdulio 

Rodriguez had told you of or given you any information at all 
about an individual named Michael Torre? 

A I can't recall whether he told me about Torre 

or where exactly I got the information but I did know at the 
time that there was an investigation going on with the help 
of Abdulio Rodriguez, into the narcotic smuggling of Michael 
Torre but that’s about all I knew. 

13 q In other words, the same day, July 13, you 

14 were working on the street with Abdulio, either through 

15 Abdulio or some other information you obtained, you were 

16 aware that Abdulio was also giving the Government information 

17 concerning an individual, Michael Torre? 

4 

18 A I was aware of this quite a while prior to July 

19 3.3o I was aware of this while I was a customs agent; that 

20 an individual was being investigated, one Michael Torre, a 
cocaine smuggler* However, I had not heard of Carlos until 


that day. 


When you say you hadn't heard of Carlos until 


that day, exactly what do you mean by that? 

A Well, in my mind at that time these were two 
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separate investigations. 

Q But the source of the information about Carlos 

and Michael Torre came from the same individual Abdulio? 

A Correct. 

q Had Abdulio told you or had you any information 

other than from Abdulio as of July, that there might be a 
relationship in the narcotics trafficing between Michael 
Torre and Carlos Martinez? 

A No. 

q After the — 

A I should say that I did ask him whether they 

knew each other. 

q You asked Abdulio if Carlos Martinez knew 

Michael Torre? 

A Yes I did and he said they knew each other. 

q Abdulio said they did? 

A Yes. 

Q Did Abdulio tell you anything else? 

A Nothing else. 

Q Ascf that date, on July 13, had any information 

been communicated to you that there might be a relationship 
between Michael Torre and Carlos Martinez concerning the 

trafficing of narcotics? 

Concerning die trafficing of narcotics? 


A 
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q Yes-r-that they may have been involved together? 

A Yes, I was »arc they may have been involved 

together but I can't be specific — I can't recall any spe¬ 
cific instance where anyone told me the” were involved toge¬ 
ther and to the best of my recollection I believe that I was 
aware that they might be involved. That is the best of my 


recollection. 

q So you can't particularize — 

A Right. 

Q Drawing your attention to when Abdulio came out 

of the apartment — he came out with a sum of money? 

A Yes. 

q Did he come out with any narcotics? 

A No, he did not. 

Q How much money did Abdulio ~ 

THE COURT: Miss Ginsberg, will you 
read the last few questions and answers, please? 

(Record read by reporter) 

Q Did you see the money? 

A Yes. 

t 

q Did you count the money? 

A Yes, myself and Special Agent Schnackenberg 

24 counted the money a few blocks from Townsend Avenue and I 

25 believe there was $4,700.00. 
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In cash? 

Yes, wrapped in brown paper. 

What was the relationship of Agent Schnackenberg 


7 I to this investigation? 

8 A He was the case agent in charge of the develop- 

9 ment of the information, the controlling of the informant, 

10 etc., etc. — all report writing. 

u q What is his relationship to the informant? 

12 .. He again, was in charge of controlling the 

13 informant, debriefing the informant, all clerical matters 

14 relating to the case. Che prosecution of the case was all 

15 in Agent Sbhnackenberg' stands as case agent. 

16 q Prior to this date, July 13, 1973, had you ever 

1 7 met Abdulio Rodriguez? 

18 A I had seen him on several occasions. 


Never worked with him in any criminal investi¬ 


gations? 


Q Were you chosen to participate in this investi¬ 

gation because oi particular skills or abilities you may have? 

A I wasasked to do the undercover part of this 

assignment because I could speak Spanish. 
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Q Please tell us what occurred when you, the 

informant and Agent Schnackenberg met after Abdulio came out 
of the Bronx apartment? 

A We then — we counted the money and we placed 

the money in the trunk of the informant's car. 

We then went downtown to I believe 109th Street 

and Broadway, the Ideal Restaurant 

Q You mean to Manhattan? 

A Yes. We were in the Bronx and went downtown 

11 to this particular restaurant where the informant had already 

12 set up a meeting between himself and Carlos Martinez. 

Q Had there been any arrangement at that time 

14 that you were aware of that you were to be introduced to 

15 Carlos? 

No, I was "sprung" on that, so to speak. 

Did you pose as a person or some other individ— 


16 

17 

18 II ual? 


A 

Q 


19 

20 


A 

Q 


X posed as Louie. 

Louie, the person who was paying the money for 


21 the cocaine on this prior sale? 


22 

23 

24 

25 


A That is correct. 

q You indicated that you went to Manhattan, 108th 

Street and went to a restaurant — 

A Corner of 109th and Broadway. 
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Q Who went to the restaurant? 

A First, when wo got to the corner I believe 

Carlos was outside on the street. I don't think we ever 
entered the restaurant on that occasion. 

The informant brought Carlos over to the car 
and introduced Carlos to me as Louie. 

Q The ultimate purchaser of the cocaine on a 

prior occasion? 

A Yes, and he told Carlos — we had got there 

late and he said the reason we were late was because me, 

Louie — I took him all over town getting the money due him 
and he was referring to the $4,700.00 in the trunk of the u, 

Q And this conversation was in Spanish? 

A Yes. 

Q And it was between Abdulio and Car.los? 

A Yes, it was between Abdulio and Carlos. 


that? 


Now, please tell us then, what occurred after 


We then got into the car. Carlos got into the 


rear seat of the car with Abdulio driving and Carlos stated 
that he had more stuff but that it came from different people 
but it was the same quality, the some kind of stuff as before 
ana he directed Abdulio to drive to I believe 183rd Street 
and Grand Concourse. 
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1 

II 

2 || q Then you were leaving, now, Manhattan and going 

3 || back into the Bronx? 

4 || A Yes. 

5 || q Prior to leaving Manhattan and going to the 

6 II Bronx had you indicated you were agreeable or willing to 

7 II purchase more cocaine? 

8 || A I hadn't said anything but the informant asked 


9 him for more — another eighth. 
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Q For you and he? 

A Well, he asked for more — "We'll take more." 

Q And Carlos Martinez indicated that there was 

more available — more cocaine available? 

A Yes. 

Q You all traveled, then, Carlos, Abdulio and 

yourself, in one automobile? 

A Correct. 

q And you went up to the Bronx? 

A Yes. 

Q You indicated you went to West 183rd Street? 

A Yes. We got to that corner and he directed us 

to drive down 183rd, just off the corner, I think of Aqueduct 
Avenue. 

Q At that time were you aware of whether or not thej 

defend*.lit, Carlos Martinez may have lived at a location quite 
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4 near here" — 


I believe the informant told me he lives "right 


Meaning Carlos? 

Yes, but I wasn't sure at that point where he 


7 lived. 


8 Q And at that point — had the i». c *"»rmant ever 

9 told you that the defendant Carlos Martinez may have been 

10 living with an individual, some other person? 

A Up to that point r»o, but a few minutes later 

12 when the other individual. Hector Ordinez came out with the 

13 defendant Carlos, the informant then told me that they lived 


14 together 


15 q Let's take it from this point. ^ 

The car stopped at 183rd Street and after the 

17 car stopped what happened? 

18 A After the car stopped he dircted us — Martinez 

19 — told us where to stop and we did at a hill just above 


20 Aqueduct Avenue, 


This is Carlos? 


A •, Yes. 


He said "Wait here" and the informer said "Do 
you want the money" and Carlos asked the informant "How is it 
wrapped" and the informant told him "It is wrapped in paper. 
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The informant and Carlos then got out of the 

car. 

I saw the trunk open — I stayed in the car — 
then I saw Carlos leave carrying the brown wrapped money we 
had put in the trunk earlier that day. 

Q And Carlos walked away? 

A Yes, up Aqueduct Avenue. 

Q The informant got back in the vehicle? 

A Yes. 

Q Is there a time then that Carlos walked out of 

your sight? 

A Yes. 

Q Approximately how much later, if you can estimate, 

did you see Carlos again? 

A Approximately twenty minutes to a half hour later 

I saw Carlos walking with an individual, now known to me as 
Hector Ordinez, walking down Aqueduct Avenue toward the s r eet 
we were parked on, which I think was 183rd. 

Q Tell us what if anything you observed first, 

concerning Carlos Martinez and then concerning Hector Ordinez? 

A Well, they were walking together, talking. 

Carlos was carrying a yellow box. 

When they got to the corner or just below where 
we were facing, Ordinez continued to cross the street and 
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Carlos came up the block toward us. 

Q They separated at the corner? 

A Yes. 

Q Where did Hector go? 

A I believe a store across the street. 

Q And Carlos? 

A He came to our vehicle. He passed the box in 

to me and got into the back seat of the car. 

Q What did you do with the box? 

A I just opened it and looked inside and saw it 

was a glassine bag containing a white powder and I put it 
on the floor of the car. 

Q After that what was the next thing that occurred: 

A Carlos asked us to drive down the block and 

turn left which we did. 

We went one block north on Aqueduct and he asked 
us to drop him on the corner which .>e did. 

Q Was there any conversation at that time between 

Carlos,the informer and yourself? 

A I don't recall. There might have been some but 

I don't specifically recall it. 

Q At any time after Carlos arrived back in the 

automobile was there anything said about the role of Hector 
Ordinez in this case? 
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A Nothing concerning Hector. 

Q Did you meet, speak to or have anything to do 

with Hector Ordinez that day? 

A No, not that day. 

Q Did either Abdulio or Carlos on July 13 ever 

indicate what Hector Ordinez may have had to do with this 
transaction? 

A I believe that Abdulio told us that they were 

partners on a lot of deals and that Hector lived with him 
and that's about all I canrecall. 

Q What happened then after you dropped Carlos off? 

A We went directly to headquarters, 555 West 57th 

Street, where I think Schnackenberg or one of the other agents 
weighed and tested the narcotics and that is about all I had 
to do with the case on that day. 

Q That was on a Friday? 

A Correct. 

Q Did there come a time again that you met the 

informant and Carlos? 

A Yes, on, I believe — that would be Monday, 

July 16. Vie met at the same restaurant — Ideal Restaurant. 

Q In Manhattan on West 108th? 

A I think it is on the corner of 109th and 

j Broadway. 
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Q Some time in the afternoon? 

A Yes sir, 

Q Who came to the restaurant? 

A My self and Abdulio came to the restaurant and 

when we entered the restaurant I saw Carlos Martinez, Hector 
Ordinez and a third guy, who I nsver saw before I since, seatec 


8 at a table. 


9 

10 


Q 

A 


Had you money with you? 

I had $6,600.00 that I had handed to Rodriguez 


11 just before going into the restaurant. 


Q What was this money to be used for? 

A To pay Carlos Martinez. 

Q For what? 

A For the cocaine that we had received on Friday. 

Q Approximately how much cocaine had you purchased 

17 j| or picked up on Friday? 

18 || A On Friday we had picked up 250 grams approx- 

19 II imately. 


12 

13 
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20 

21 

22 

23 

24 

25 


q How much is that exactly? 

A About a quarter of a kilo. 

Q So then you and Hector — excuse me — you and 

the informant walked into the restaurant and the informant 
had the $6,600 o 00? 


A 


Correct- 
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You sat down at a table and also at che td?le 


was Carlos- Hector Ordinez and who else? 


5 since. 


7 Torre? 


And an individual who I never saw before or 


Do you know an individual by the name of Michael 


I know him now. 


Was that fifth individual Michael Torre? 


No, it was not. 


THE COURT: We will take a short recess. 


(Recess taken) 


13 MICHAEL LEVINE, 


having 


been previously duly sworn by the Clerk of 
the Court resumed the witness stand and further 


testified as follows: 


17 DIRECT EXAM!N/vTION 


18 BY MR. CADEN CONTINUING: 


19 Q Agent Levine, I think we got to the point where 

20 you and Abdulio met Carlos, Hector and an unidentified man in 


2 i !' a restaurant the following Monday, July 16? 


That is correct. 


I'd like to ask a question about the 250 grams of 


cocaine you received the Friday before. 


Describe the packaging of the cocaine. 
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A It was in a yellow box. 

Inside the yellow box was clear see-through 
cellophane or plastic and you could see it was a white powder 
in the plastic bag. 

It may have been a double-wrapped bag or two 
bags inside one bag which I can't recall exactly but I 
recall seeing it in a see-through cellophane type bag, where 
you could determine there was powder. 

Q You indicated there was approximately a quarter 

of a kilogram of cocaine? 

A Yes. 

Q Do you recall if it was packaged in eighths? 

A It may have been packaged in eighths — two 

eighths. I am not sure as to eighths. 

q Now, back to the 16th at the restaurant and the 

five of you were seated — tell us please what happened? 

A Well, they started speaking to Abdulio and then 

Carlos and I began talking; small talk. 

We ordered beer and he was surprised that I 

could speak Spanish. 

Q "He" is whom? 

A Carlos was surprised. 

Q That is the first time you spoke in Carlos' 


25 


presence? 
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So, July 13 you said nothing? 

I never said anything 0 

But on July 16 you began to speak and you spoke 


in Spanish? 


A Correct. 

Q What was the reaction to your speaking Spanish? 

A He was surprised. He didn't think I could 

speak Spanish because Abdulio said I Vi^s Italian. 

Q This is Carlos? 

A Yes — and, Abdulio, as I stated before, had 

the $6,600.00. I'd given it to him just prior to going into 
the restaurant. 

Q What happened then? 

A Abdulio started to pass the money across me to 

Car]os and Carlos asked Abdulio "How much is there" and 
Abdulio said, in Spanish, "66." 

Carlos was confused — 

Q Excuse me. 

Was this said in English or Spanish? 

A Spanish. He just used the number 66 and Hector 

Orel Inez said "Six thousand six hundred." 


A 


In Spanish? 

Yes, and he nodded his head and the money went 
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from me to Carlos and Carlos asked Abdulio if he wanted any 
more and Abdulio told him "No, not right now. Louie" — 
meaning me — "has already accumulated two kilos" and he 
told him he was helping me get rid of it and that was that. 

We had some small talk and finished the beer 
and left and that was the last time that I saw Carlos until 
the day he was brought into 57th Street. 

Q Which was the date he was arrested? 

A Correct. 

THE COURT: What date is that again? 

THE WITNESS: Offhand, I can't recall. 

I remember it v;as a Sunday because they called 
me down to speak to him. He was already arrested. 

THE COURT: The indictment was filed in 
September. 

MR. CADEN: I believe the arrest was 
September 18. 

MR. WARBURGH: I believe it was the 
.end of September or right at the beginning of 
October. 

THE COURT: The indictment date is not 
shown on the copy you annexed to your moving 
papers but your affidavit says September, 


without date 
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All right. Soon thereafter the 
indictment was filed. 

Q Now, while you were in the restaurant on July 

16, did Hector Ordinez speak in your presence? 

A The only thing Hector Ordinez said — well, we 

spoke, yes — small talk, in general, 

I think I spoke to Hector Ordinez about the 
similarity between Spanish and Italian, 

THE COURT: Did Hector Ordinez plead 
to this indictment? 

MR. CADEN: He did. 

THE COURT: Did he plead to the same 

count? 

MR. WARBURGH: I don't recall. 

THE COURT: Was he sentenced? 

MR. WARBURGH: He was sentenced and 
in fact he took a kind of Alfred plea at the 
time because I think Agent Levine had to make 
statements on the record explaining what the 
proof at trial would show. 

THE COURT: Who represented him? 

MR, WARBURGH: The Legal Aid Society. 

I don't remember the attorney's name. 

THE COURT: Where is he confined? 
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MR. WARBURGH: I don't know — 
probably, Lewisburg. 

THE COURT: Well, the agent may know. 

MR. WARBURGH: lie is in Lewisburg. 

Q Was there any discussion on July 16 as to — 

by any persons at the table — as to who the source of 
cocaine was? 

A Theee was no discussion concerning the source 

of the cocaine. 

Q Wa« there any discussion at the table by anyone 

as to the involvement of any person who was distributing this 
cocaine on Friday, other than Carloc r artinez? 

A No, there was not. 

Q Did anybody at the table implicate themselves 

or Hector Ordinez or anyone else? 

A No. 

THE COURT: Were any tests made of the 
cocaine seized in an effort to determine what 
area of the world it cane from? 

THE WITNESS: I don’t believe so. 

Customs used to do that but I don't 
think they had much success vath the neutron 
activation analysis. 

Q You indicated that the meeting broke up with 
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Carlos indicating whether or not you or Abdulio may be inter 
ested in more cocaine? 

A Correct. 

Q Between the txmo this meeting occurred o h July 

16 and the time Carlos Martinez, was arrested, approximately 
September 18, did you or — 

THE COURT: One more question: 

Was Ordinez arrested at the same time 
Martinez Wis arrested? 

THE WITNESS: To my knowledge, at the 
time Martinez was arrested, Ordinez escaped 
out of the window of the apartment that they 
were in. 

THE COURT: When was he apprehended? 

THE WITNESS: He was apprehended some 
$irae later; exactly when, I am not sure. 

THE COURT: Can you supply the date? 

MR. CADEN: We have the report and it 
is Government’s exhibit 56 and I have no 
objection, since it has been marked. 

THE COURT: What date does it show? 

MR. WARBURGH: I don't think it shows 
when ho was arrested. 


I think he was arrested the day after 
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the meeting between Mr. Torre and Mr. Rodriguez 
took place at the time Mr» Torre was taken into 
custody, concerning the ten thousand dollars 
thatvas discussed. 

He was arrested — 

THE COURT: That was in December, much 
later — 

MR. WARBURGH: He was arrested shortly 
before the trial date set by Judge Lasker. 

THE COURT: So, he was a fugitive during 
that period. 

MR. WAPDURGH: He was a fugitive for about 
two months or so. 

Q Between the date of July 16 when the $6,600-00 

was paid from you to Carlos Martinez until the date that Carlo 
Martinez was arrested on September 18, 1973 did you ever meet 
with or speak to Carlos Martinez again? 

A The last time that I spoke to Carlos Martinez 

was the date of his arrest and I never spoke to him again. 

Q So between July 16 and-his arrest on September 

18 you never spoke to him? 

A Correct. 

Q Now, was there any investigation, and by that I 

mean, any surveillance of Carlos Martinez's home in between 
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the time that this pay-off occurred on July 16 and the arrest 
on September 18? 

A None that I was aware of. 

Q Was there any reason that you or any other agent 

had that you were aware of as to why the arrest of Carlos 
Martinez was delayed until September 18, 1973? 

A Yes. There were several other cases being 

v.'orked on using the same informant and I believe it was felt 
at that time that by arresting — we felt that we had Carlos 
but by arresting now we would more or less burn the identify 
of the informant and thereby kill the other cases being 
worked on. 

MR. CADEN: No other questions. 

MR. WARBURGH; Your Honor, I have very 
few questions because I think Mr. Caden did 
the job of incorporating what I would have 
asked. 

THE COURT: I can understand why you 
made the statement, because there is very little 
disclosed on the extent of the business and I 
quite agree. 

CROSS EXAMINATION 
BY MR. WARBURGH: 


25 


Q 


Agent Levine, the cocaine that you purchased in 
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July, can you describe what it looked like? 

A To the best of my recollection it was in a 

cellophane clear plastic type bag. You could see that it was 
a white powder. 

THE COURT: What was the weight of the 

bag? 

THE WITNESS: I believe a little bit 
over 250 grams altogether so the powder itself 
was close to 250 grains. 

THE COURT: So, it was about a quarter 

of a kilo? 

THE WITNESS: Yes. 

Q You have been an agent for about nine years? 

A Correct. 

Q During that period of nine years have you ever 

seen or been able to determine that there are different types 
of cocaine from its appearance — some may be rock cocaine 
or some may be brown? 

A Yes; that is correct. This was pure white 

t 

powder. 

Q What other types are there? 

A As you said, some of it becomes crysta\ized and 

you get it in varying shades from white to brown in color. 

Do you know if certain types of cocaine come fron 


Q 
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certain firts of the world? 

A To the best of my knowledge the majority of 

the cocaine that we get now is coming from Columbia and 
Peru. 

Q What dees that cocaine look like? 

A That if. generally in the crystal form or pure 

white. 

Q So, if someone asked your opinion as to where 

you thought the cocaine that you purchased in July came from, 
what would you say? 

A Well, also VrKwirig that the defendant was a 

Columbian, a combination of everything, I would say the stuff 

did come from Columbia but that's a guess. 

Q Do you know what the percentage of the cocaine 

was that you purchased in July? 

A Offhand I don't recall what the percentage was. 

I believe it is in the laboratory report. 

. 06 
THE COURT: Can we get a concession? 

•Was it about 90 percent pure? 

MR. CADIU: I am sorry. I don't have 

that. 

THE COURT: Will you supply it? 

MR. CADEN: Yes, I certainly will get 
the information. 
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Q Agent Levine, you said you were not present in 

September when Mr. Martinez was arrested; right? 

A I was present after he was arrested and brought 

to 57th Street. 

Q Did you know that the agent who made the arrest 

seized a quantity of cocaine at that time? 

A I was told by the agents they seized another 

quantity of cocaine. 

Q Did you ever see that cocaine? 

A No, I did not. 

Q Agent Schnackenberg is the case agent on this 


case? 


Correct. 


Q Did you discuss the case with him in any detail? 

A I know I must have discussed the case with him 

but in all honesty I can't recall particular conversations. 

Q But Agent Schnackenberg, as the case agent, woulc 

0 

be able to supply information concerning the background inves¬ 
tigation; how the informant was developed and things like 


that? 


Yes. 


And he is the agent that would make all the 


decisions in the case? 


Subject to approval of his supervisor which was 
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Group Supervisor McMullen. 

Q What group were you in at that time? 

A At that particular time I was in group 33 which 

was the same group as Schnackenberg and McMullen. 

Q Are you in that groip now? 

A No, I am not. 

Q Do you know — 

MR. WARBURGH: Strike that. 

Q Were you in that group in November? 

A I believe I was transferred around the beginning 

of November. 

Q Is group 33 the same group that developed the 

conspiracy case involving Michael Torre and the other defen¬ 
dants? 

A I believe they are, yes. 

Q And that group supervisor is Bill McMullen; 

correct? 

A Correct. 

.Q And he was the group supervisor in July? 

A Yes, and still is* 

MR. WARBURGH: Nothing further. 

MR. CADEN: Nothing else. 

THE COURT: We will take a five minute 


recess. 
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MR. CADEN: That is the only witness, 
your Honor, at this time. 

THE COURT: We are waiting — 

MR. CAPEN: I did not know at this time 
what application — we had a conference — 

MR. WARBURGH: I think we can have 
Schnackenberg here. 

MR. CADEN: I understand he is on annual 
leave today. 

MR. WARBURGH: But not a vacation. 

THE COURT: He is just off for the day. 

I see. 

MR. CADEN: He was in my office yesterday 
because I had to discuss the matter with him. 

Is there any other person other than 
Schnackenberg the defense would want? 

MR. WARBURGH: I just want to look at 
the case file. 

MR. CADEN: That can be done now. 

THE COURT: Is there a chance of stipu¬ 
lating that what he put in his report he would 
testify to? 

MR. WARBURGH: Well, you see, the case 
agent usually does not write up the report as such. 
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I think the arrest is significant. 

MR. CADEN: Let me just indicate that 
there were two reports I gave Mr. Warburgh; 
one written by Agent Levine and he has testi¬ 
fied in great detail as to everything in the 
July 17 report and the only other report in 
the file that I am aware of is the September 
10 report by Schnackenbcrg and it goes into 
the detail of the facts of Carlos Martinez's 
arrest on September 18 and it indicates in the 
report that the agent had come to learn that 
Carlos Martinez and Hector Ordinez lived at 
the apartment located in the Bronx, close to 
183rd Street that Agent Levine testified about. 

The agents went there and as Carlos 
Martinez was exiting the apartment he was arrested 
and the arresting agent requested Martinez to go 
back to the apartment because they thought Hector 
Ordinez was there and as they got to the apartment 
and the door was opened Martinez said something in 
Spanish to Ordinez and Ordinez fled out the rear 
window down the fire escape. 

When the agents gained access to the apart¬ 
ment they looked around and noticed on the roof 
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of an apartment, lying adjacent to the Martinez 

4 

apartment, there was a bag on the rooftop and 
they picked it up and there was 500 grams, in 
all, and that was the basis of the one count, 
the possession with intent to distribute by 
Ordinez and Martinez and that was the basis of 
the Southern District indictment which I do not 
have before me. 

THE COURT: I have the Southern District 
indictment. 

MR. CADEN: It may be count three. Judge. 

THE COURT: Count three alleges the possession 
with intent to distribute approximately, I think 
it says 682 grams of cocaine on September 18. 

MR. CADEN: Vhe agents found the cocaine 
on the rooftop and because they knew that Hector 
Ordinez and Carlos Martinez, or they believed 
they lived together, the cocaine seized then 
.was used as the third count. 

THE COURT: We'll have to take Mr. Schnack- 
enberg's testimony at another time. I don't think 
I will have the time tomorrow. We usually have 
a heavy motions day. 

MR. WARBURGII: T have no objection to 
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MR. CADEN: It is 56. It has already 
been done. 

THE CLERK: No, for identification. 

Government's exhibits 56 and 57 previously 
marked for identification now marked in evidence. 

(So marked) 

MR. WARBURGH: If we get the lab report 
in evidence and if I talk to Mr. Schnackenberg 
myself, there may be no necessity to call him. 

THE COURT: Will you call up and ask 
Agent Schnackenberg to talk to Mr. Warburgh? 

MR. CADEN: Surely. 

I might make a suggestion: We have a 
phone number of Agent Schnackenberg. He lives 
in Suffolk County and I am sure Mr. Warburgh 
can always come to my office and make a phone 
call and after the phone call, if he feels he 
.should come in we can have a date at least, 
before he leaves, by conferring with you. 

THE COURT: All right. 

MR. WARBURGH: Possibly, we can take 
the testimony in the form of a stipulation. 

THE COURT: Yes, we might get on 
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extensions — 

MR. CADEN: Yes, if Mr. Warburgh wants, 

I will just listen. 

THE COURT: You may want to do that before 
Mr. Piquette comes in at two o'clock. 

MR. WARBURGH: Mr. Piquette was just 
connected with the case at the last moment because 
the assistant handling it was assigned to other 
duties and it is with Mr. Piquette that I had a 
very brief discussion concerning the fact that 
Mr. Martinez would plead guilty to count two and 
the other two counts would be dismissed. 

THE COURT: Have you had any other discussions 
with the assistant — 

MR. WARBURGH: No. 

Piquette's testimony will be about 30 
seconds. 

MR. CADEN: He said his discussions with 
Mr. Warburgh were as brief as indicated and he 
said that he told him, in essence, "Pick any 
count in the indictment you like" and Mr. 

Warburgh said "I will pick count two" and then 
he said that he stated that the other two counts 


would be dismissed. 
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THE COURT: Then perhaps you can stip¬ 
ulate to that. 

MR. WARBURGH: Yes. 

MR. CADEN: Yes. It is very unhelpful. 

THE COURT: If that is the stipulation 
I will accept that in lieu of testimony. 

MR. CADEN: It is the typical plea 
bargaining that exists between Government counsel 
and defense counsel. 

♦ 

THE COURT: So, we don't need Mr. Piquette. 

Of course, the defendant could have picked 
the conspiracy count. 

MR. WARBURGH: I picked count tv/o because 
in my opinion it was easier for Mr. Martinez to 
state on the record the basis for the plea, the 
substantive count of selling rather than the 
conspiracy which is more confusing to him as it 
is to some other people. 

THE COURT: I think you ought to talk to 
Mr. Schnackcnberg and then tell me what else you 
want done and if you find that you are satisfied 
that this is the case, then I will just have to 
look at it and I will invite briefs by the lawyers 
and then I will make a determination. 
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MR. CADEN: I have no other suggestions 
as to who to call. 

I looked at the report snd I asked myself 
who might be able to contribute some information — 

MR. WARBURGH: What about McMullen? The 
group involved in the Southern District matter 
was the same group as involved with Torre and 
McMullen may be able to provide some information 
because he is knowledgeable about what each 
member of the group is doing„ 

THE COURT: Didn't he stick his nose in 
the courtroom? 

MR. CADEN: Yes, he was one of the agents, 

I believe, who worked closely with Tom Puccio 
and I might be able to — at least when Mr. 
Warburgh comes to my office — have him speak 
in person to Agent McMullen. 

TilE COURT: We will take a recess and 
when you are ready we will reconvene. 

Incidentally, Mr. Warburgh, have you 
decided Mr. Martinez will not testify? 

MR. WARBURGH: I haven't made that 
decision yet. 

THE COURT: I think you should have a 
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talk with him and soc what you want to do 
on that. It has always puzzled me and I don't 
make a determination on it. I have never 
researched it but if this was in the nature of 
a civil hearing and he refused to testify and 
he has evidence which would bear on the issue, 
whether an inference may be drawn, that because 
of his failure to testify, where his right 
against self-incrimination could be drawn adversely 
to him — 

MR. WARBURGH: Well, your Honor, I was 
considering it this morning. 

Your Honor reserved decision on the issues 
presented at trial. 

Now, Mr. Martinez's testimony would 
necessarily inculpate himself in the case we just 
tried so I was kind of at a point of indecision 
because your Honor would hear him possibly incul¬ 
pating himself before the Court decided the 
issues that were presented at trial. 

THE COURT: Yes, there is something to 

that. 

Maybe what I ought to do is when it 
comes to decide the case, after everything is in. 
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except the defendant's testimony, is decide 

i 

the case before me and then give him the right 
to come in and give whatever testimony he wants 
but he may not want to do it then either because 
if I find him guilty there is a question of 
appeal. 

MR. WARBURGH: Since it is a non-jury 
trial and since the Court can distinguish 
evidence for the non-jury trial as opposed to 
the evidence in the hearing, perhaps we could 
’jit that way. 

I realize it is difficult. 

THE COURT: Yes. 

Of course, you see, the relationship of 
the parties, to wit, the defendant to Torre 
and Pontanez and Juan Mesa and the relationship 
to Ordinez and what the financing arrangements 
were and where the cocaine came from — I am 
pretty well convinced that it is the same 
cocaine — 

MR. WARBURGH: I don’t know if I should 
say this off or on the record. 

THE COURT: Everything is on the record 
but everything leads me to believe that if what 
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Torre says is so, that Martinez relied on the 
couriers to bring in the cocaine for him and 
that when it arrived, from that point on, if 
Martinez was in business, then this was the 
cocaine used and there is no reason for me to 
believe that he got it from any other source. 

I think we can start with that. I don't know 
that it is the end but at least it is the start. 

If there was proof that the other conspir¬ 
acy dealt in other narcotics too, then there may 
be a basis because then the business would be 
different. However, so far, I think the product 
is exactly the same. 

MR. CADEN: When Agent Levine testified 
and also incorporated in his report, the meetings 
of July 13 and 16, Government's exhibit 57, he 
indicated that Carlos Martinez had told the infor¬ 
mant at the time of the first meeting that the 
same kind of cocaine had been obtained but from 
different people. 

So in other words, it may very well be 
that there were different sources of cocaine. 

THE COURT: You see, in the operation, 
there were different people and couriers so in 
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using the language that loosely it still does 
not convince me. 

You see, if the source was as large 03 
Torre says, there would be no reason for him 
to go to different importers. 

There is nothing in this case indicating 

* 

that he got it any differently and mind you, it 
was brought in different ways; false bottoms 
of shoes and suitcases and during the period, 
came to Torre's apartment. So, it seems that 
the source was the same. 

What happened after Torre came in, if 
Torre is believed, the couriers were used but 
this was the same source — Columbian cocaine. 

The method of doing business, as I say, 
changed when Torre came in because Torre apparently 
could enlist American speaking couriers and with 
two and three couriers arriving at a time it was 
apparently adequate to bring in whatever supply 
they had down in Columbia available for Martinez. 

MR. CADEN: The problem I have with the 
case — I think you have analyzed the case with 
substantially the same view. I don't take issue 
with your analysis. It is certainly the fact. 
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The problem I have had since we raised 
this issue is really trying to ascertain the 
existence of the conspiracy in the Southern 

District. % 

It seemed to me, what the Southern 
District had was a hand to hand sale of about a 
quater key of cocaine from Carlos Martinez to 
Agent Levine but when Hector Ordinez became 
involved — they saw Ordinez walk down the 
street and depart and subsequently he was present 
for the money, although he said nothing and 
merely indicated the sr.ount of money and well, it 
might have indicated knowledge that Hector Ordinez 
was aware of the fact that a cirime occurred and 
that he was living with a person dealing in cocaine 
but I am not able to satisfy myself that there 
was more in the Southern District case then that 
Martinez was dealing in a hand to hand sale and 
that his room mate was aware of it. 

THE COURT: We may have to go into the 
difference between a chain conspiracy and where 
a man like Martinez is at the hub and enters 
into different arrangements with different people 
and those are essentially distinguished theoretically 
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but when it comes to practical application it 
is very, very difficult. 

In other words, I can see an arrangement 
where Mr 0 Martinez would have a business arrange¬ 
ment with A and A would sell to his customer and 
then have a different arrangement with B and B 
would sell to his customer and have a different 
arrangement with C and so on and have ten different 
businesses going. 

I cannot tell you would distinguish that 
theory of a number of different conspiracies 
from one in which you'd say this was a chain 
conspiracy whore Martinez was the distributor; 
the others were the middle-men? the wholesalers 
and the others were the retailers — something 
like that. 

These are the thoughts going through my 

mind. 

MR. KARBURGH; There has been a narcotics 
conspiracy case in the second circuit where chey 
held it was a real type conspiracy. They are 
all found to be a chain type conspiracy. 

In fact, I think Borelli lasted over 


12 years 
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TIIE COURT: Is that the one that is 

/ c , • • ' 

part of Guoci? 

MR. WARBURG)!: I think it is part of it. 
THE COURT: It seems so easy when written 

down. 

There is no reason it couldn’t be in a 
narcotics conspiracy. Very often we have them 
in the various fraud cases — a fraud conspiracy. 
Judge Travia is dealing with it right now, where 
one individual apparently is alleged to have 
funneled false applications to the F.H.A. 

Now, there are other various real estate brokers 
that were brought in, brokers who sold houses 
and re-financed houses and re-sold houses and 
the argument there, I believe, is these are a 
number of conspiracies. 

I can tell you, in a number of narcotics 
cases, lawyers make the argument there are 
different conspiracies. 

MR. WARliURGH: I know that and each time 
it is rejected by the Court of Appeals. 

THE COURT: I recall the Court of Appeals 

* 

saying in one case, it really doesn't matter, 
it wasn't prejudicial. 
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So, they didn't say that you can't have 
what we call a number of conspiracies in nar¬ 
cotics cases. It is a very unsatisfactory and 
a difficult and uncertain concept—the whole 
idea of conspiracy. 

So, when v;e meet the every day problems 
they arc difficult to explain. We try to 
analyze it to business so we say a man can be 
in this business or another business and then 
we ask, is that two separate businesses? Well, 
you know that in a legitimate enterprise you 
will have a different place of business or 
partners or bank account. You will have separate 
records and make records to the Government so you 
know it is diffrrent but you don't have that in an 
unlawful conspiracy, so what are the guides — 
different periods of time, different financing, 
different times, places — those are some of the 
guides. 

MR. CADEN: It is interesting because in 
a case like this I thought of the Government's 
proof and asked myself if anything in t'-.e Southern 
District would have been relevant to what I would 
show and I think there is an argument for the 
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relevancy if I attempted to offer it bat the 
problem is trying to conceptualize in my mind 
how Ordinez was involved in this particular 
conspiracy. 

Suppose v.’e didn't know about the Southern 
District case and suppose Agent Levine came in 
and said Ordinez is involved with Martinez. 

Would I have named the defendant Hector Ordinez 
who was involved in what I thought to be a 
hand to hand sale? X am not saying I would name 
him. 

THE COURT: I was waiting for the answer 
because I can tell you, the way it is alleged* 
this sale would have been alleged. 

So far we have been talking about the 
conspiracy and not the substantive count. 

One of the reasons X asked about or 
perhaps you are thinking about it but didn't 
want to discuss it, Mr. Warburgh, is what 
happened after Martinez was in jail and the 
reason I asked about Ordinez was this: That 
if hewas a fugitive he couldn't have been 
doing any business with Ordinez. So — 

MR. WARDURGH: You will remember that 
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I asked Mr« Torre at: the time he was taken 
into custody with the money whether he had 
spoken to Ordinez prior to that and he said 
he spoke with Ordinez about the money I think 
a day or so before, concerning the bail money 
and getting it together so there is some 
indication that he was still involved or 
actively participating in some type of trans¬ 
action to get money together. 

THE COURT: V7e.ll, we have got a substan¬ 
tive count chargijig Martinez with aiding and 
abetting a sale in December, as I recall 

HR, CAD El!: No, up until November — 
the last trip, November 10 as to the arrival 
at Kennedy and we have a substantive count« 

THE COURT: I'm sorry. It was after 
he was in jail. 

MR. CADEN: V7e have three; October, 
November and December. He is named in the 
October count. 

You see, what Michael Torre said was 
that the trip in Dece;nber was discussed with 
Martinez and the trip was made as planned but 
when the trip was completed then he was in jail 
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and the September trip, there was indication 
by Fontanez that the money was Carlos' money 
and we knew there were other shipments; 
certainly, the one in November which we seized 
indiceitcd that Martinez continued through 
Fontanez to participate in transactions that 
continued after he was arrested and that 
poses the question of whether or not that really 
is the same conspiracy alleged in the Southern 
District o 

THE COURT: No, no. I am thinking of 
another theory. 

Assume the conspiracies are terminated 
with jailing of Martinez but that he had par - 
ticipated in the substantive crime by the aiding 
and abetting before he was arrested — 

MR. CADEN: I see. 

TIIE COURT: But then, the substantive 
crime actually committed was completed after he 
was in jail and there you have a clear case 
where the conspiracy has been completed and that 
would be the difference between the aiding and 
abetting and conspiracy. 

There are few instances where you can show 
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the difference but that is one. 

MR. WARBURGH: Your Honor, the Court 
could find under the Pinkerton Doctrine that 
he could be found guilty of the substantive 
counts. He could be found guilty — 

TIIL COURT: Oh, no. I distinguish the 
Pinkerton Doctrine from that because under the 
Pinkerton Doctrine it has to be during the time 
of the conspiracy and to advance it and it cannot 
be so if the conspiracy is terminated and the 
crime committed later. 

MRo WARBURGH: I think the entire conspiracy 
has to terminate 0 

THE COURT: That would be the argument if 
the finding is that the conspiracy was there and 
the substantive crime was committed during the 
conspiracy. 

MR. WARBURGH: The conspiracy continued 
until November. 

THE COURT: That is a fact question. 

MR. WARBURGH: I know. 

The fact that Mr. Martinez did not partici¬ 
pate in the conspiracy by doing some overt act 
does not mean he cannot be charged with being a 
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member of the conspiracy up until the end of 
the conspiracy. 

THE COURT: Of course it could be and 
it could be that the conspiracy continued and 
he wasn't part of it. 

MR. WARBURGH: There would have to be a 
withdrawal from the conspiracy and the fact that 
he is in jail is not a withdrawal, as a matter 
of law. 

Tin-: COURT: I agree„ 

MR. WARBURGH: There has to be some affirm 
ative action on the part of the defendant to 
withdraw and the more fact that he is in jail 
cannot be considered — or perhaps it can here — 
well, perhaps I am arguing for the Government. 

THE COURT: Well, these are some of the 
problems we have here. There are many we didn't 
think of. 

(Recess taken) 

MR„ CADEN: Your Honor, when we left 
court this morning Mr. Warburgh and I met in my 
office, called Agent Schnackenberg and both 
Mr 0 Warburgh and 1 were on the telephone and 
Mr. Warburgh has discussed the case with him and 
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a coup]c of minutes ago Mr. Warburgh mot Agent 
McMullen in court and I have indicated to Mr. 
Warburgh that both of these agents are ready 
if and when he wants them. 

MR. WARBURGH: I have had an opportunity 
to talk to Mr. Schnackenberg and Agent McMullen 
and I am satisfied that their testimony wuuld be 
essentially the same as Agent Levine's who 
testified this morning so I seero reason to 
clutter the record with cumulative testimony. 

MR. CADEj'J: I don't know if it is the 
same. I don't represent -hat what either agent 
or both would testify to may be the some. 

MR. WARBURGH: The basis for my statement 
is this: Their recollection is based on what 
their reports show and Agent Schnackenberg said 
he'd have to refresh his recollection from the 
reports in the file and essentially* he would be 
reading or paraphrasing what is in the file which 
is essentially what Levine testified to today 
because I heve the reports here and I assume 
the same thing would be true for Agent McMullen. 

THE COURT: The reports arc in evidence. 


of course. 
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MR. CADEN: Yes, they are. 

THE COURT: So, wc are really saying that 
if they were called to testify they would testify 
substantially as the reports read, 

MR. CADUIJ: That is correct. 

MR. WARBURGH: That's right. 

I have had the opportunity to talk to Mr. 
Martinez about testifying at this hearing and I 
am prepared to put him on the stand and he would 
testify to the source of the cocaine sold in the 
Southern District. 

THE COURT: I would say that it is my 
opinion that what he says in this hearing could 
not be used against him unless he took the stand 
in any trial, on the merits and made statements 
inconsistent with what he said here. 

It certainly — not certainly — but in 
my opinion, it could not be used by the Government 
on their direct case as admissions. 

Now, if i have misinterpreted the law, 
at least his reliance on it will protect him. 

1 am not interested in his giving his 
version as to what happened. He won't testify 
to what occurred beyond his relationship with 
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Ordinez. 

MR. WARBURGH: Yes, and I would ask the 
Court to limit the cross examination to what I 
ask on direct or we will be here for another 
day and he can inquire into the facts regarding 
the trial we just had. 

THE COURT: Well, I will make that limi¬ 
tation but I don't know if it would be as helpful 
as if he testify to everything and Mr. Caden was 
allowed cross examination. If it is not enough 
and I allow further inquiry then I will allow 
Mr. Warburgh to submit anything he wishes. 

MRo CADEN: So, Mr. Martinez will testify 
to his relationship as to the co-defendant in 
the Southern District, Mr. Ordinez, and any 
cross examination I have will be based on that 
relationship. 

THE COURT: Will he be allowed to cross 
examine on the quantity he gave to Ordinez, the 
price, the way of packing, the way of financing 
and so forth — everything with relation to what 
happened with Ordinez? 

MR. WARBURGH: That's right. 

THE COURT: You have to be confined to that. 
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I don't know if it .is going to be 
sufficient or not but let's try it and see. 

MR. WARRURGH: At this time the defense 
calls the defendant# Carlos Martinez to the 
stand. 

(The Spanish interpreter, Maria Elena 
Cardenas, was duly sworn by the Clerk of the 
Court) 

LUIS CARLOS MARTINEZ, having 

first been duly sv;orn by the Clerk of the Court 
took the witness stand and testified through 
the Spanish interpreter, as follovjs: 

THE CLERK: State your name for the 

record. 

THE WITHES': Luis Carlos Martinez* 

M-a-r-t-i-n-e-z. 

DIRECT EXAMINATION 
BY MR. WARBURGH: 

Q Mr. Martinez, would you state your name for the 

record, please? 

A Luis Carlos Martinez. 

„ Q Mr. Martinez are you presently serving a sen¬ 
tence imposed upon you by Judge Lasker? 

A Yes. 
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Q Was that sentence a result of pleading guilty 

in a case i.n the Southern District of New York? 

A Yen. 

q With reference to that case i.n the Southern 

District of New York were you charged with a three count 

indictment? 

A ' Yes. 

• -i 

Q And did that indictment charge you with conspir¬ 

acy together with Hector Ordinez to possess and distribute 

Yes. 

Did that indictment also charge you with selling- 
I1R. WART/JRGH: Strike that. 

(continuing) Distributing a certain quantity of 
cocaine in July of 1973? 

A Yes. 

q And did that indictment also charge you with, 

in September, 1973, possessing a certain quantity of cocaine 
with the intent to distribute it? 

A Yes. 

q with reference to that case did you plead guilty 

to count two of that indictment after discussing the facts 
of the case with me? 

A Yes. 


cocaine? 

A 

Q 

Q 


I 
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Q Arid count two of that indictment, to which you 

pled guilty? charged you with distributing a certain quantity 
of: cocaine in July, 197 3, to an undercover federal agent; is 

that right? 

A Yes. 

Q And Mr. Martinez, were you in court this morning 

when Special Agent Michael Levine testified? 

A Yes. 

Q And was that the agent to whom you gave the 

cocaine in July of 1973? 

A Yes, 

Q Mr. Martinez, you heard Agent Levine testify 

thi 3 morning; is that correct? 

A Yes. 

Q Is what ho said this morning true concerning 

your involvement in July of 1973? 

A Yes. 

Q So, you did in fact give Special Agent Levine 

a certain quantity of cocaine in July of 1973; is that right: 

A Yes. 

q Now Mr. Martinez, can you tell the Court where 

you got that quantity of cocaine that you gave to Special 
Agent Levine? 

A That cocaine, we had on Madison with Mr 0 Mike. 
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I had gotten together with Abdulio to deliver 
two eighths on the following day and when he came to bring 
me the money he came with that gentleman,, the detective. 

That day I went with them to Grand Concourse 
and to Aqueduct — I used to live at Aqueduct — and there I 
handed over two eighths. I had brought it from Madison the 
day before to deliver to him. 

Q Mr. Martinez, do you know how that quantity of 

cocaine got to Madison Avenue? 

A Some days prior to that Ellen and an Aunt of 

Mike's had arrived a few days before and brought some suit¬ 
cases that contained cocaine. 

Most of it all was turned over to Abdulio. 

There were just six little packets left. Of the six I took 
two and therefore, there remained only four. That is where 
that cocaine came from. 

Q Just to kind of clarify what your answer was, 

is it your testimony that the cocaine that was sold to Agent 
Levine was part of the cocaine that was brought into the 
United States by Ellen Reiner and an Aunt of Mr. Torre, by 
the name of Algarin? 

A Yes o 

Q And that cocaine that you sold or gave to Agent 

Levine was stored at Mr, Torre's apartment at Madison Avenue; 
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is that correct? 

A Not in the apartment — downstairs in the 

basement. 
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Q But the basement was in the same building as 

the apartment; is that right? 

A Yes. 

Q And then the night before you gave the cocaine 

to Agent Levine you picked up that cocaine in the building on 
Madison Avenue and took it to your apartment; is that right? 
A Yes. 

Q At the time that you gave the cocaine to Agent 

Levine was Abdulio Rodriguez with you? 

A He was with the agent — no — Abdulio was with 

the agent. 

Q And on that same day that you gave the cocaine 

to Agent Levine weis Hector Ordinez with you at any time? 

A He was in the apartment. 

Q How long had you known Hector Ordinez at that 

time? . 

A Approximately some three months. 

Q So, you would have known him since May of 3973? 

A April to May; yes. 

Q And Mr. Martinez, how did you meet Mr. Ordinez? 

A I met him in Queens in a bar. A common friend. 


ii 
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a friend of his nn<J mine, introduced us. We had a few drinks 
at that bar. 

We were somewhat intoxicated and he was driving 
a taxi. He told me that since I was intoxicatc?d that I should 
go with him to his apartment and sleep there. So, that night, 

I slept in his apartment. 

Then, the following day he 3aid to me that he 
lived there in that apartment by himself; that he had two 
bedrooms; that why didn't I remain there to live; that we 
could split the rent. 

So, I accepted and some three or four days later 

I moved there. 

Q So, in other words, you began to get friendly 

with Hector Ordinez; is that right? 

A Yes. 

Q Did he accompany you at times when you used to 

visit Mr. Torre? 

A Yes. 

Q Can you tell the Court approximately how many 

times he used to go with you wh^n you used to visit Mr. Torre? 

A Yes o 

Q Can you tell the Court approximately how many 

times he used to go with you when you used to vist Mr. Torre? 

It is difficult because we went many times. 


A 
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Would it be fail* to say that he went with you 


on quite a few occasions? 


On many 


Q id on some of those occasions did you go to 

meet with Mr. Torre for purposes of engaging in cocaine trans¬ 
actions or dealings? 

A Yes. 

Q And was Mr. Ordinez present when you had dis¬ 

cussions concerning cocaine? 


Q And did he participato in any way in those 

cocaine dealings? 

A He would accompany me .in the deliveries and I 

would give him a hundred dollars, fifty dollars, two hundred 
dollars, depending on how much I delivered. 

Q Did he handle the cocaine along with you in 

these transactions? 


TIIE INTERPRETER CARDENAS: "Did he 


handle"? 


MR. WARBLTRGII: Yes. 

Not directly. He knew what I was doin'-*. 

And he drove you when you had to be driven at 


times when you were delivering cocaine? 


25 


A 


Yes, and while I was looking for the person he 
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would keep it there in the car — keep an eyecn it there in 
the car. 

Q After the transaction was completed you used to 

give him some money; is that riyht? 

A Whenever I was paid for whatever I was taking. 

q Whenjou used to go to see Mr. Torre and Mr. 

Ordinez accompanied you, did he drive you to the meeting? 

A Y^.s. 

Q And when you left those meetings with Mr. Torre 

did you ever take any cocaine with you? 

A Yes. 

Q And did Mr. Ordinez drive you away from the 

meeting with Mr. Torre with the cocaine? 

A Yes. 

Q Now, on this occasion in July, when you gave the 

cocaine to Agent Levine, did Mr. Ordinez go with you the night 
before to pick up the cocaine? 

A Yes, to Madison and from Madison we took it to 

the apartment. 

And was Mr. Ordinez with you the next day at any 
time when you gave the cocaine to Agent Lo*vine? 

A He was waiting for me in the apartment. 

Q When you gave the cocaine to Agent Levine did 

you got any money from him at that time for that cocaine? 


I! 
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Wien did you get paid for that cocaine that you 


gave to Agent Levine? 

A On the following day or two days later. 

Q Where did that payment take place? 

A At a restaurant on Broadway. 

Q Was Hector Ordinez with you at the time that 

payment was made? 

A We got there first — Hector Ordinez -- and then 

they arrived later. 

Q 7md then after they arrived was the payment for 

the cocaine made? 

A They gave me a package with thenoney 0 

Q How* this time in July when you sold the cocaine 

or gave the cocaine to Agent Levine, who setup the meeting 
between you and Agent Levine? 

A I had an appointment with Abdulio Rodriguez, 

not with che agent. 

Q Had you known Abdulio Rodriguez prior to that? 


A 


Yes, 


1972 . 


Q When had you first met Rodriguez? 

A I met him toward the end — the last month of 

Q Would you see him from time to time thereafter? 
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And sometimes would you see him when you were 


with Michael Torre? 


Almost always we made an appointment to meet 


there, at the apartment of Michael Torre, 


Did these meetings involve discussing cocaine? 
Yes, that's vhat they were for. 

Did Rodriguez set up any other meetings at 


times when you gave people cocaine? 


Several. 


q And over what period of time or what year did 

those several mootings take place? 

A The beginning of 1973. It was continuously. 

We were continuously meeting — many times in the apartment 

and other times I would meet him on the street. 

q And this was during 197 3; is that right i 

A Yes. 

MR. WARBURGH: I have no further 

questions, your Honor. 

the COURT: Mr. Caden? 

CROSS EXAMINATION 


BY MR. CADFN: 


Mr. Martinez, you know who I am? 



25 


A 


Yes«, 
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Q What was the name of the non who introduced 

you to Hector Ordinez? 

A Ancjelo. 

Q Do you know Angelo's last name? 

MR„ WARBURGH: I am going to object 
to this question. 

I don't think this should be a discovery 
proceeding whereby they should ask Mr. Martinez 
about information that may lead to other cocaine 
conspiracies. 

THE COURT: I will allow it. He may be 
able to show through other parties that this 
was unrelated to the other conspiracies. 

I know that this kind of cross examination 
is just poking in the dark at times but 1 think 
it is relevant and related to his direct testimony. 

MR. WARBURGH: I don't want to be con¬ 
fronted with the situation Mr. Torre is con¬ 
fronted with because of certain information he 
gave. 

If they develop this information and 
apprehend or arrest somebody there may be 
opportunity for that person to learn how the 
information was obtained and we would be 
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confronted with the same situation as Mr„ Torre 
was confronted with when he testified in this 
case. 

TIIE COURT: I don't understand the 

objection„ 

MR. WARBURGH: If they develop information 
from him as part of the discovery proceeding and 
that leads to the arrest of other people and it 
is learned that the information initiated through 
him then he will be in the same danger as Mr. 
Torre. Mr. Torre believes his life is in 
danger. 

THE COURT: Then you can find out if he 
has any fear of Angelo and why. 

MR. WARBURGH: I don't know who Angelo 

is. 

THE COURT: I thought you had some basis - 
MR. WARBURGH: I think it is a substantial 

basic• 

THE COURT: Ask him if he has any fear 
of Angelo. 

(Interpreter speaking to witness) 

THE WITNESS: I don't know him very, 
very well. 
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THE COURT: Does he fear him? Does 
he think Angelo will harm him? 

(Interpreter speaking to witness) 

THE WITNESS: I don't know. 

THE COURT: I will allow you to ask 
the question. 

Q I think the question was — 

THE COURT: What is Angelo's last name? 
THE WITNESS: I just know him as 
"Angelo." 

CROSS EXAMINATION 
BY MR. CADEN CONTINUING: 


Q Is Angelo a Columbian? 

A I met him in Venezuela. 

Q When did you meet him in Venezuela? 


A 1969 or '70. 


Q Where in Venezuela? 

A In San Cristobal. 

I used to have a tailor shop and he brought some 
trousers in on several occasions so that I would sew the seams 
Q So you have known Angelo for about four years? 

A Approximatelyo 

Q During that period of four years did you ever 

ask him what his last name was? 
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A I met him in Venezuela and didn't see him again 

until that day when I went into the bar and he was there and 

Hector Ordinez was there. 

Q How long had you known Angelo while in 

Venezuela? 

A 'The first time he came he brought the trousers. 

1 took the measurements and I was going to fix the legs and 
the second time he came, he came to pick up the trousers and 
to pay me for the work I had done on them and then he came 
again, about a month later and he brought me two more trousers 
so I would do exactly the same kind of work on them. 

q So, you met Angelo then, three times while you 

were in Venezuela? 

A Four times — two time' and t'o times. 

Q And the next time you met Angelo was sometime 

in 1973? 

A Yes. 

q What was the name of the bar that you met Angeloj 

in? 

A I don't remember the name. It is on Roosevelt 

Avenue somewhere near 69th Street <> 

Q Had you been in that bar befora? 

A No. 

q Did you go there alone? 
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A Yes. 

Q How did you yet there? 

A By subway. 

Q Were you there to meet anyone? 

A No. 

Q Vdicro did Hector live? 

A Aqueduct. 

Q What country did Hector come from? 

A Columbia. 

Q How did Anyelo know Hector? 

MR. WARBURGH: If he knows. 

THE COURT: Of course, if he knows. 

If he doesn't know -- 

A Because before that time they had shared that 

apartment.and Angelo had left. That is why he then asked me 
to share the apartment. 

Q How long had Hector lived in that apartment 

in the Bronx? 

A I think more than a year. 

Q Do you recall Michael Torre testifying at this 

trial? 

A Yes. 

Q Do you recall Michael Torre saying or testifying 



25 


that it was he — meaning Torre — that obtained that 
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apartment for you and Hector? 


A That is not the apartment. That is another 

apartment that was taken some four blocks from there on 183rd 


Street. 


Did Michael Torre obtain an apartment for you 


in the Bronx? 


Yes. 


VJas it close to where you and Hector lived? 
No, a little bit far away. 

Was it in the Bronx? 


Yes. 


When you lived at that apartment in the Bronx 


14 did you live there alone? 


Yes. 


When is the first time that Hector Ordinez became 


17 involved with cocaine? 


19 apartment. 


About a month or 15 days after living in the 


Is this the apartment that you and he shared? 

Yes. 

Do you recall how he became involved? 

I commented to him that I was doing that. 

When was the first time that Hector Ordincz helped 


25 you to distribute cocaine? 
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2 

A I don't remember. 


3 

THE COURT: Well, "Helped you" doesn't 


4 

help mco 


5 

Did he buy it from you? 


6 

THE WITNESS: Hector? 


7 

THE COURT: Yes. 


8 

THE WITNESS: No, he wasn't buying from 


9 

mo o 


10 

Q What did he do? 


11 

THE COURT: Yes. I want to know what 


12 

the relationship was. 


13 

A I told him that I was in that business, deliv* 


14 

oring that thing; that I had business with a Puerto Rican 


15 

man and that I delivered the cocaine to that man. 


16 

MR. CADEN: That he, what? 


17 

INTERPRETER CARDENAS: That ho delivered 


18 

the cocaine to that man. 


19 

A (continuing) Then, on one occasion I was 


20 

going to deliver three packets and he said he would accompany 


21 

me. 


22 

Q Who is "he"? 


23 

A To Abdulio Rodriguez. 


24 

THE COURT: Do I understand that Ordinez 


25 

did nothing more than drive you to Mr. Torre or 
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to Mr. Rodriguez or anywhere else you were 
required to go to carry on your cocaine business? 

THE WITNESS: Yes. 

THE COURT: He never sold to any 
customers? He, meaning Ordinez, never sold 
to any customers of his own? 

THE WITNESS: No. He just accompanied 


Q Was he doing this because he was your friend? 

A We got along well. We met each other and we got 

along well and I told him about that. 

THE COURT: I'd like to know if he 
got paid. 

Did you pay him for the services he 
rendered to you? 

THE WITNESS: Yes. 

Q How many times did Hector and you — how many 

tim^s did Hector accompany you when you sold cocaine on the 


street? 


I can’t tell you exactly how many times but it 


was several times. 


More than once? 


Yes, of course. 


More than ten times? 
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A I can't tell you precisely„ it was several 

times but I can’t tell you if it was eight or ten or what. 

Q Would Hector find the purchaser of the cocaine? 

A No, there was just one buyer, Abdulio Rodriguez. 

That's all. 

THE COURT: Incidentally, while I think 
of it, it i:ay be interesting to get the trans¬ 
cript of the Grand Jury minutes„ You might 
require an order of the District Judge of the 
Southern District but I assume that when the 
indictment says — and it is just a mimeograph 
form naming or referring to conspirators 
known and unknown -- to make certai there 
were no other conspirators known to the Jury 
than Ordinez and Martinez. 

Have you seen the Grand Jury minutes? 

MR. WARDURGH: No, but I imagine Mr. 
bevinc testified in the Grand Jury and he testi¬ 
fied this morning concerning a third person he 
could not identify. 

THE COURT: Well, I say, that is only 
Mr. Levine 1 who io trying to recall what happened 
but I think when we talk about,the indictment 


and the limit of the indictment we must know 
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04 

whether the Jury actually knew any others. 

Now, it could be that others were 
before the Grand Jury but not identified in 
the indictment. It is unlikely but I thin-c 
it should be ruled out. 

MR. WARBURGH: Well, not only — well, 
you see, they only transcribed certain testimony 
as given and other statements are made in the 
Grand Jury and not taken down. 

THE COURT: Are you sure? 

MR. WARBURGH: Yes. 

THE COURT: Mr. Caden, has that ever 
happened here? 

MR. CADKN: That 1 s not my understanding. 

THE COURT: I thought that only happened 
in Spedunk Iowa. 

MR. WARBURGH: It is not required — 

THE COURT: You arc right. It is not 
required but I cun saying, as a matter of policy, 
it lias been done. 

I don't know of any occasion — I have 
heard that sometimes an assistant says "off 
the record" but that is contrary to instructions, 
as I understand them — that everything that 



Martinez/Cross i 

1 

A 126 85 


2 

happens in a Grand Jury is supposed to be 


3 

recorded and I know that everything in the 


4 

Court is,. 


5 

You were an assistant, Mr. Warburgh. 


6 

Are you telling me that there were proceedings 


7 

before the Grand Jury when you presented such 


8 

matters to the Grand Jury that were not recorded? 


9 

"I want to take the 5th" — 


10 

MR. WARBURGH: No but there were at times 


11 

statements made in the Grand Jury that were not 


12 

reportedc 


13 

THE COURT: Did the Grand Jury record 


14 

show that some sta ornents were made off the 


15 

record? 


16 

MR. WARBURGH: Possibly. It depends on 


17 

the case. 


18 

THE COURT: That surprises me. 


19 

I have heard some assistants tell me that 


20 

at times those things occur but they always tell 


21 

me that is not supposed to. 


22 

I don't know if it is a direction of 


23 

the United States Attorney or Attorney General 


24 

but I understand that the Grand Jury proceedings 


25 

are similar to a trial in the manner in which the 




Martinez/Cross 

A 127 

86 

record is made. 

I have read Grand Jury minutes and I am 
led to believe that that rule is generally 
observed. 

Is it a rule of the United States Attorney 

MR. CADUN: Your Honor, it is my under- 

* * 

standing — I have been briefed by the Deputy 
Chief of the Criminal Division, Mr. Ryan, and 
he has made it known to me that the procedure 
is that everything is on the record and that 
includes any questions that the Grand Jurors may 
have concerning rules of law Q 

In tax cases for example — that is my 
most difficult situation — if the Grand Jurors 
ask me what constitutes an offense I will take 
out a book and indicate what I think the answers 
to the questions are so I try to answer all 
questions and it has been on the nacord and that 

V 

is the instruction Mr. Ryan has given to all 
of us. 

THE COURT: I don't know if the Grand Jury 
minutes will be helpful here but if I can have 
them I would like them and ask Mr. Piquette to 
make application to Judge Lasker for the Grand 
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Mart inez/trocn 

Jury minutes because one of the claims you 
made in an argument, if you recall^ is that it 
may very well be — this indictment talks about 
conspirators known and unknown — it may well 
be that they were talking about conspirators 
in the indictment in the Eastern District. 

Unknown conspirators we can only speculate 
on but we can determine whether other conspirators 
were named and the names put before the Grand Jury 
and whether they arc charged in this indictment 
and that would connect it. 

I don't think it is a rule of inclusion 
but rather exclusion<, 

In other words, if the party named is 
before the Southern District Grand Jury then 
it may be significant in making the determination 
or supporting the determination that it is the 
same crime and if there is nobody named than I 
don't think it would be helpful one way or the 
other. 

MR. WARBURGH: I referred in that regard 
to the indictment in this case where they mention 
"others, unknown to the Grand Jury" in the Grand 
Jury testimony I have, at least from Mr. Torre, 
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there were others undescribed. 

THE COURT: Well, I think it works 
both ways. 

We are trying to find the bounds of 
the conspiracy in both charges. 

Now, "unknown" conspirators for either 
Grand Jury may be identified through the testi¬ 
mony here though it may be unknown there. 
Individuals may be described — 

MR. WARBURGH: Or vice-versa. 

THE COURT: I say, suppose some witness 
said "Well, it was someone who lived with Mr. 
Martinez"? I may infer from everything else 
that indeed it was Ordinez. 

I think I should have a look at it. 

MR. WARBURGH: No objection to that. 

I just don't want the Court to assume thajt it 
is all the evidence in the case because as 
your Honor knows, they put forward the simplest 
case in the Grand Jury. 

THE COURT: I will not assume that is 
all the Government had. It would surprise me 
if they put everything they had before the 
Grand Jury. I agree and that is why I say, I 
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don't see how it can hurr you and it may 

help you. We may find surprise there. 

v 

I am trying to find out what the 
Southern district charge consisted of, really. 

This testimony, strangely enough, was helpful 
in a way I won't tell you now because wc will 
have too much argument but when it is over 
I will tell vou what I am troubled with or 
what I'd like argued but that is for when you 
have both lusted. 

CROSS EXAMINATION 
BY MR. CADEN CONTINUING: 

Q You recall telling us that you sold cocaine to 

Agent I.evinc in July? 

A . Yes. 

Q Name all of the people who helped you sell the 

cocaine to 7*gont Levine. 

THE COURT: If you cannot answer that 
question, say you cannot. 

I don't know what that meant. It may 
go back to the one who delivered it in Venezuela 
or Columbia. 

Q Let me ask it a different way then. 

What was the name of the person at the table 
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Q You and Hector; Levine and Abdulio -- was 

there anyone else there at that time? 

A I don't remembero 

Q How much cocaine did Ellen and Michael's Aunt, 

briny in in June? 

A '.They brought approximately four ki]os. 

Q How much of that four kilos was yours? 

A Approximately onekLlo. 

£3 , 

Q Who did the rest belong to? 

A To the other people who were involved in that. 

Q Who was that? 

A The ones that have been named here. 


Q Who exactly are we talking about? 

MR. WARBURGH: Your Honor — 

THE COURT: I would sustain objection. 

We are trying to draw the boundary and 
you really cannot do it without implicating 
the defendant in the conspiracy charged but the 
purpose of the hearing is really to find out what 
the charge was in the Southern District. 

1 am rather interested in how he treated 
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his own — not the relationship he had with 
the others. I know it is difficult. 

MR. CADEW: I understand what you are 

saying. 

THE COURT: You promised Mr. Warburgh 
that he wouldn't be placed in a position where 
he'd be incriminating himself in this charge. 

Q Did any of the cocaine belong to Hector? 

A No. 

Q Did any of it belong to Abdulio? 

A Neither. 

Q What did you do with your share of that shipment ? 

A I sold it. 

THE COURT: You said that only had one 

customer — Rodriguez; is that right? 

THE WITNESS: That's right. 

THE COURT: And Hector Ordinez drove 
you to Rodriguez? 

THE WITNESS: Yes t 

THE COURT: And after you sold it to 
Rodriguez you took it out of his taxicab and 
delivered it to Rodriguez; right? 

THE WITNESS: That's right. 

MR. WARBURGH: I don't understand the 
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question. 

Arc wo talking about the sale in the 
Southern District now? 

THE COURT: Yes. 

MR. WARBURGH: I don't think he testi¬ 
fied to that. 

He testified that he picked up the 
cocaine the night before in the building of 
Torres' apartment and took it to the building 
where he was living with Ordinez. 

THE COURT: I didn’t make it clear. 

I wanted to know if that was the cocaine 
that ultimately went to Rodriguez and that was 
the testimony. 

MR. WARBURGH: Yes, but Rodriguez was 
there at the time. 

THE COURT: I know but ultimately the 
very cocaine that he got from the shipment was 

turned over to Rodriguez. Right? 

MR. WARBURGH: Well, that was the cocaine 

sold to Levine. 

THE COURT: Yes. 

MR. WARBURGH: But Rodriguez didn't keep 
it for any period of time. 



Kartinez/cross 


A 134 


93 


THE COURT: All right. 

The deal came from Martinez. It was 
supposed to go from Rodriguez to Luie who was 
really Levine; is that right — the sixty- 
six hundred dollars? 

MR. WARBURGH: Yes. 

THE COURT: I want to know — this was 
the very same cocaine and that Ordinez really 
did nothing more than drive him to and from 
the place, to Torre's and back to theapartment — 

MR. WARBURGH: That was the night before 
but Rodriguez drove the next day. 

/ 

THE COURT: I wasn't interested in the 
time element. 

I wanted to know the relationship and 
services rendered. I don't care whether it 
was delivered the next day or when the money 
was delivered. I want to know that this was 
the same cocaine that was ultimately sold to 
Agent Levine for sixty-six hundred dollars 
when Rodriguez worked out the day and Levine 
posed as Louie. 

The important thing being that Ordinez 
did nothing more than do the driving. He didn’t 
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got the customers, handle the merchandise — 
he did the driving. 

Do you agree that is the essence of 
the testimony? 

MR. WARBURGH: Yes, but he got money too. 

THE COURT: Ho took the sixty-six hundred 
dollars and -- he got the sixty-six hundred 
dollars from Louie that day — 

MR. WARBURGH: But I am talking about 
that Martinez gave Ordinez money of his own to 
keep for his services and so on. 

THE COURT: You are talking about payment 
for the services. 

MR. WARBURGH: Yes. 

THE COURT: Yes. I am not clear on how 
much it was but I know he paid him for driving. 

I am interested in knowing the relationship 
between Ordinez and Martinez. 

MR. WARBURGH: I think your Honor is 
developing almost the same facts in the case 
that were considered by the Court of Appeals 
in U.So V. Miguel Carmone. 

THE COURT: I didn't have that in mind. 

I just want to know if these were services separate 
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and apart<, really, from the central, services 
of the conspiracy. 

CROSS EXAMINATION 
BY MR. CADEH CONTINUING: 

Q You indicated that one kilo of the cocaine that 

wa.. brought back by Ellen and Michael's Aunt, was for you; 
is that correct? 

A Yes — approximately a kilo. 

Q And to whom did you sell that one kilo? 

A To Abdulio. 

Q The whole kilo? 

A In parts, two eighths at a time. 

Q Where was your kilo kept? 

A In the basement together with Mike's. 

Q Where is the basement, exactly? 

A 94th Street and Madison Avenue. 

Q 13 this the basement of the apartment in which 


Mr. Torre lives? 

A He was like a super there and everything in the 

building that was left over is put into a room there and he 
had the keys and I hod the key. 

T1IE COURT: Storage room? 

THE WITNESS: Yes. It has an entrance 
from the street and also an entrance from the 
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building. 

Q Do you recall telling Mr. Warburgh earlier today 

that you went with Hector to pick up two eighths to sell to 
Agent Levine? 

A Yes. 

Q And you went to the basement in Torre's apart¬ 

ment? 

A Yes. 

Q liow much cocaine was in the basement at that 

time? 

A If my memory doesn't fail me, there was six 

or seven packets. 

Q How much cocaine is in a packet? 

A One eighth? 125 grams. 

0 So, there was close to a kilo of cocaine there? 

A A kilo is eight packets. 

Q So, there was six or seven packets there? 

A Five or six. 


20 

21 

22 

23 

24 

25 


Q 

A 

I had three. 
Q 
A 


How many of those packets wore yours? 

I was taking two of them and one would stay. 

Was Michael there at the time — Michael Torre; 
in the basement, no — upstairs in the apart¬ 


ment * 



16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. WARBURGH: I don't think that is 
the testimony. 

TI1E COURT: Sustained as to form. 

Went to see him might imply that he went 
to do business with him. 

MR. CADEH: Hector? 

THE COURT: Ordinez. He was there and 
the inference I make is that he was waiting 


25 


while the defendant picked up the cocaine. 

Q Did you see Michael Torre that aay you picked 
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the cocaine up? 

A The day I picked up the two packets? 

Q Yes. 


A 

Q 

A 

Q 

your cocaine 
A 
Q 


Yes. 

Do you recall what you talked about that day? 
No„ 

Did Michael Torre know whom you were selling 
to? 

Yes. 

Did he know you were selling your cocaine to 


Abdulio? 

A Yes. 

Q Did he know Abdulio was your only customer? 

A Yes. 

MR. CADEN: I don't think I have any 
other questions. Judge. 

THE COURT: Anything further? 

MR. WARBURGH: No, your Honor. 

THE COURT: You may step down. 

Thank you. 

Is that it? 

MR. WARBURGH: That's it. 

THE COURT: Both sides rest? 

MR. CADEN: Yes. 
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MR. WARBURG) I: Yei. 

THE COURT: You have no objection to 
the transcript of the Southern District Grand 
Jury proceedings being marked when they come 
in, if they come in. 

Just my reaction and not necessarily 
my determination: I think the lawyers are 
entitled to know what I am thinking of so 
that when they argue it in any memorandum 
they know at leant v.’hat I think the problems 
aroc. 

In addition to everything else I dis¬ 
cussed as being a problem, in trying to determine 
whether the Southern District conspiracy was 
really the same as the other, I concerned with 
Ordinez's relationship to the defendant Martinez 
to determine whether his services were really 
part of the services of the Eastern District 
conspiracy. 

Now, as I say, it is difficult to fix 
various guides. I will try to crystalize the 
various factors which I think would show identity 
and distinguish the conspiracy. 

As I see the conspiracy at the present 
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time in this district, each one of the partici¬ 
pants went into a joint venture or business, 
limited partnership, in which they invested 
X dollars and then sent themoney down to 
Columbia. 

Torre put noney in and he employed the 
couriers. On his testimony here and the defen¬ 
dant, Saul Fontanez as to what was coming in, 
up to one part — the part that they paid for — 
it is what we call fungible goods so they were 
not segregated and each one said "This is mine" 
but when they came in it was somewhat segregated 
and I think Fontanez took his but between Martinez 
and Torre they seemed to still have some interest 
in whatever their parts were and Martinez then 
sold his to Rodriguez, 

Now, that would seem to show that Rodrigue 
was part of what we might call a chain conspiracy 
because he was either a wholesaler or retailer 
but he was further down in the level of activity. 

Now, Ordinez was an aid to Martinez, pri¬ 
marily. It is t^-ue that he furthed the objectives 
of this conspiracy in that he brought Martinez 
down to Torre and picked up packages and got rid 
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of the cocaine that came in but it may very well 
be that even though the conspiracy — as most 
conspiracies alleged are indefinite as to how 
fir the distribution goes — it may be that this 
conspiracy went to the point where it delivered 
the cocaine to the various participants who 
then went out on their own and from there on 
they w,;re separate conspiracies and that the 
conspiracy alleged here included the importation 
and the distribution to Fontanez, on the one 
hand and Martinez and Torre on die other and 
whoever the other participants were. 

Now, that is one theory upon which 
criminal liability can be imposed in this case 
which would be consistent with a finding that 
the Southern District was not -- the Southern 
District charge — was not the same because then, 
from thereon, a new conspiracy was entered into 
between Martinez, Torre and G.'iinez in which 
Martinez now became the distributor to Rodriguez 
as sole purchaser. Torre shared in the proceeds 
and helped finance it and his cocaine was used 
and Ordinez was the driver. I don’t say they 
are findings but they are possibilities. 
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Of course, the other obviously, is to 
find that it was a single conspiracy and the 
importation contemplated a salt of all the 
cocaine, right down to the users in the street 
and that the success of the conspiracy very well 
depended on the sale right to the users, the 
ultimate purchasers. 

Of course, I am willing to listen to 
argument or maybe it is better to put in memo¬ 
randums or briefs afteryau receive the trans¬ 
cript . 

MR. WARBURGH: Let me just address myself 
to the single conspiracy issue. 

I think to that point, the defendant's 
position is the position usually advanced by the 
Government in all the narcotic conspiracy cases, 
at least in this district, because the defense 
attorney seeks to show on appeal that it was a 
multiple conspiracy and seeks to have the indict¬ 
ment dismissed on those grounds and from the 
cases I read, and Gucci and Borelli, the Court 
seems to reject those arguments by saying that 
co-conspirators don't have to know each other 
but merely the existence of others and people at 
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the top, dealing in large quantities arc given 
to know that there are other people involved 
because it is reasonable to assume that it is 
going to be broken down and mixed and so forth 
and spread out to the ultimate person who will 
be the purchaser and they hold everyone in that 
chain as co-conspirators and it is a single 
continuing conspiracy. 

THE COURT: You must be careful because 
those arguments are argued to sustain the con¬ 
spiracy found. So, don't be too sure that the 
argument may not differ when it ccrncs to sus¬ 
tain another type of conspiracy. 

In other words, the Court never said 
that you could not have a conspiracy just to 
import and distribute to the wholesalers and 
then a totally different conspiracy that would 
sell it from the distributor down to the whole¬ 
saler and then analogizing, suppose this was 
an import house, importing sardines and groceries 
and canned fishes, and you had five partners, who 
imported tons of various canned fishes and then 
each one took his share and shared the expense 
of importing and then two of these fellows decided 
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that they would have their own distribution 
down to a wholesaler and that would be a separate 
business and separate books — 

MR. WARBURGH: Of course. 

THE COURT: Well, you see the relation¬ 
ship between Martinez and Torre was quite different 
than the others. 

MR. WARBURGH: But the relationship does 
not have to be the same. Each has his own part, 
some bigger. 

THE COURT: I don't say the activity must 
be the same in a partnership but that is a way 
of looking at it and the other way to look at it 
is thatothers in the group, adding Ordinez, who 
wasn't rented to all partners to drive, pick up 
and deliver — he was Mr. Martinez's private 
chauffeur for this business — if Ordinez did 
the siar.e work for all, the argument would probably 
have to fall or at least it would be a significant 
factor. 

MR. WARBURGH: But it doesn't have to. 

THE COURT: There is no single factor 
that would make the determination. I agree with 
you. I am just telling you the probability in this. 
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MR. WARBURGII: There is a case that 
I argued, Carmona and he accompanied, on one 
occasion, when he delivered cocaine to an 
undercover agent and the Court of Appeals 
affirmed from the bench. 

THE COURT: They are affirming the fact 
finding that he was a member of the conspiracy. 

MR. WARBURGII: It was a general verdict. 

THE COURT: I know, but if you gave me 
a case where they reversed as to him, that is 
significant. 

MR, WARBURGII: I urge that. 

THE COURT: You know, interpreting de¬ 
cisions is probably the most difficult task we 
lawyers have. That is my problem — understanding 
an affirmance or reversal. 

MR. WARBURGH: I argued that a single 
act does not make one part of the conspiracy 
and they rejected that— 

THE COURT: As indicating knowledge that 
someone is in the conspiracy. 

MR. WARBURGH: He never knew any of 
the other people in the conspiracy and was 
never seen from or heard from again. 
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THE COURT: It is the premise commonly 
accepted that you have to know everyone. They 
are talking about a chain conspiracy bringing 
everyone in from the fe]low growing it in 
Turkey or Columbia, whether heroin or cocaine, 
right down to the one who sells it and the 
user. 

The Government could have specified that 
the purpose of this conspiracy was to import and 
for the importers to sell to distributors and 
the conspiracy is alleged to have gone no further. 
I don't think anybody could have complained that 
on proving just that they would have proved a 
conspiracy. 

Nov;, of course, it is alleged in general 
terms, that the purpose of the conspiracy was to 
possess with intent to distribute and that could 
mean distribution down to the user on various 
levels. But, is it necessarily so? 

MR. WARBURGH: We don't know. How will 
you ever know? 

THE COURT: I say, one of the ways I can 
make a determination is to find that after it 
arrived here it was then treated differently — 
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each one took their own and so that portion 
of the conspiracy ends and it may well have 
been a separate conspiracy. What they did with 
it after that was something else. Maybe one 
of the co-conspirators, at that point, took it 
home, cut it, weighed it and went out to sell it 
to users. You may say he was still part of the 
conspiracy and on the other hand I wonder if it 
would be inconsistent to find that that was the 
conspiracy. 

Suppose a conspiracy was just to import 
it? Could they have just proved the importation 
and then proved another conspiracy to sell? 

MR. WARBURGH: I don't think so. 

THE COURT: You think there can be just 
one conspiracy from the time it is grown up until 
sold to the user? 

MR. WARBURGH: Yes. You cannot break 
. up a transaction into different parts. 

T1IE COURT: I can't buy that. 

You are following the cocaine and saying 
"Anybody touches it, they are a member of the 
same conspiracy." 

MR. WARBURGH: If this was tried to the 
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jury and I tried to assert there were two 
conspiracies here and I asked the Court to 
charge that one conspiracy stopped when they 
came into the country and a new one began when 
it came into the country, would you have charged 
on separate conspiracies? 

THIS COURT: No, I would not have because 
that is the theory theGovernment came to me on 
there but here it is not the Government's theory. 

MR. WARBURGH: I brought a motion in the 
Southern District showing it was one conspiracy 
and now they are trying to show two separate 
conspiracies. 

THE COURT: Perhaps we are talking about 
something very basic in presenting a case. Maybe 
we are asking whether the Government has the right 
to go to a jury on the theory of conspiracy that 
involved a defendant on trial and say "This is 
the theory upon which I am going to the jury; 
that this conspiracy, that this business existed 
only of importing the cocaine and distributing it 
to the importers themselves and no further and 
that was the business and that was the complete 
business. That was this conspiracy and nothing 
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else and if the evidence supports that theory 
then you must find them guilty" and that leaves 
the Government free, if it wishes, to then 
prosecute on other conspiracies that might be 
supported by the evidence. 

MR. WAR13URGH: The same evidence and 
that is what Judge Brendan was talking about — 

THE COURT: No, I don't know that it is 
the same, because the evidence there was just 
to the point where they distributed it, leaving 
the Government free to say — they took it — 
leaving the Government free to say "Everything 
after is a separate conspiracy." 

Now, I have not had occasion to be pre¬ 
sented with this particular question but when 
you are presented with it you are presented 
with the basic concept of what we are dealing 
with and we are talking about — conspiracy. 

I have used the term maybe 500 times or a thousand 
times and in general language, it is fine, but 
when you put it under the magnifying glass you 
may think of it differently. What kind of bus¬ 
iness do we mean? You argue that — you are 
really saying — once you talk about narcotics — 
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everybody who deals, right down to the user 
is a member of the conspiracy and the basis of 
that is the cocaine or the drug that connects 
everybody. 

MR. WARBURGH: And their activity — 
what they infer from their activity. 

TILE COURT: Only with relation to the 
drugs because it may do a lot of other things but 
you say it doesn't matter. It is still part of 
the conspiracy. 

How much time do you want after you get 
the transcript? 

MR. WARBURGH: Well, anything the Court 
says. It doesn't make a difference to me. 

THE COURT: Well, if you start working 
on it — you have an idea. You just have to 
use the transcript for the fact finding — 

MR. WARBURGH: Right — 

THE COURT: (continuing) But you can 
start working. 

I imagine you have other cases but at 
least start doing some of it and try to have 
it in ten days from the time you get your 
transcript and if you need more time call me 
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and toll me that but I'd like to get to this 
as soon after the trial ends as possible 
because a lot of matters, impressions remain 
in my minv. That is why I do so much talking, 
so I may recall how I felt during the trial. 

I know there is no hurry on it but I 
would like to get it decided,. This is a 
criminal matter and I would like to give you 
the opportunity to go up on either side and after 
you exchange memorandum, if either went to answer, 
I don’t put time limits on those tilings. If you 
find something that you think would be helpful, 
why should I deny myself the help, so if you 
have it, give it to me but try to make it ten 
days after you get your transcript. 

I wish this was the only interesting case 

I had. 

Thank you. 


* * * * * 
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